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While the name of The Corporation Trust Company probably comes to the average man in 
connection with the organization by counsel of such great corporations as the recently organ- 
ized Petroleum Corporation of America with its ten million shares capital, or the United Cor- 
poration recently organized by J. P. Morgan & Co., Drexel & Co., and Bonbright & Co. Inc., or 
the Transcontinental Air Transport, Inc., organized by representatives of the Ford, Wright, Cur- 
tis, Pennsylvania Railroad, Atchison Railroad and other interests—it is only because more pub- 
licity attaches to the organization of such huge companies. The Corporation Trust Company’s 
services are likewise used, and just as advantageously, by the attorneys in the organization of 
thousands of small companies that few ever hear of. And while most people probably hear of 
The Corporation Trust Company’s 
services in incorporation in connection 
with companies organized by counsel THE, CORPORATION TRUST COMPANY 
in Delaware, that is only because ~ SN * 
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A verbatim Reprint of every Supreme Court De- 
cision on fine quality Bible paper. Legible print 
from new plates. Official pagination—not “star 
paged,” contained in Two Book Case Units. 


. A U cy I O N } This is the only reprint of the Official Edition. Do not 
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> general realization of the fact 
must be united in order to ac- 


fairs in his office had been pro- 


authorized to attend upon such 


had by Committees of Congress 


rm State Laws took similar 


to the Executive Committee ™@™0n 


Miami in January showed 
Association working smooth- 
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he proceedings, stated that he , 

f his travels about the coun- “#Y % remedy. 


sses before various state and eine 
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rk of the American Bar As- 


es Treasurer Voorhees re- . 
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nt increase in dues had been : 


the membership, and Secretary 


us committees were received 
Committee on Admiralty and 


modification of the present 
the limitation of liability of 
* to the Executive Commit- 
The Committee on Aero- 
emt 
its report, was given permis- 
utive Committee of the Com- 


and Missouri. 


to its own committee on the 


The Committee 





which legislators were asking guidance and infor- 


Conservation of Mineral 
Resources of the Section of Mineral Law presented 
a carefully prepared report in which conditions in 
the oil industry were summarized and certain leg- 
islation by the oil producing states suggested by 
The report was received and filed. 
A longer notice of it will be found on another page 
The report of the Committee on 
Jurisprudence and Law Reform was received and 
its various proposals approved. 
tion was adopted authorizing this committee “to 
oppose the so-called Shipstead bill (S. 1482) or 
is an amendment thereof, 
which has the effect of limiting the equity juris- 
diction of the Federal Courts.” 
port by the newly created Radio Law Committee, 
dealing with pending litigation in this new and im- 
portant field, and making certain suggestions as 
to policy and changes in the existing law, was re- 
ceived. Further mention of this report will be 
found in another part of this issue. 

The Council of the Section of Legal Education 
also submitted a report showing that the states 
most active in attempting to raise educational stand- 
Sy: ards at present are California, Minnesota, Iowa, Ne- 
odied a proposed model 1-4-4 Washington, North Dakota, South Dakota, 
With the exception of California 
and Minnesota, the advancement is sought by means 
of some form of legislative 
cations to be placed on the list of approved law 


A special resolu- 


An interesting re- 


action. Five appli- 


the node = enre? e = ° . . 
re model act, with the state- <chools are at present pending. The University of 


approval of the committee and Richmond, T. C. Williams 
- adoption at the next meet- added to the approved list last December. The 


School of Law, was 


§ Commissioners and of the report gave an account of the work of the office in 
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iation, in case it was approved charge of the Adviser to the Council as a bureau 
This action was taken because of information as to legal education and in various 
tuation in certain states, in other directions. 
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Citizenship’s report dealt mainly with the National 
Oratorical Contests and a suggested relation of the 
American Bar Association thereto, but no definite 
action was taken. The report of the Committee on 
Professional Ethics and Grievances recommending 
forfeiture of membership in several cases was care- 
fully considered and adopted. Reports of various 
other committees were heard, but they called for 
no special action and were therefore received and 
filed. 

The sections were instructed to revise their 
by-laws to make them conform to the new consti- 
tutions and by-laws of the Association and specifi- 
cally to embody a provision that their annual meet- 
ings shall be held at such time as may be deter- 
mined by the Council, subject to the approval of 
the Executive Committee. A sub-committee of the 
Executive Committee to draft a standard form of 
section by-laws was appointed, consisting of 
Messrs. Thompson, Sanborn and Pogue. The pres- 
ident, secretary and treasurer were constituted a 
committee to make arrangements for the annual 
meeting, to be held at Memphis, October 23-25. 
Mr. J. P. Chamberlain of New York was appointed 
representative of the Association to attend a meet- 
ing to be called by Dr. Meyer, Director of the 
Legislative Reference Bureau of the Library of 
Congress, to consider the preparation of the Index 
and Digest of State Legislation. The statute pro- 
viding for this Index and Digest was indorsed by 
the Bar Association. 

The Miami lawyers were ideal hosts to the 
members of the Executive Committee and others 
in attendance, and there were a number of social 
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functions given for their entertainment. All were 
greatly enjoyed. The weather was genuine sum- 
mer and constituted a delightful change to those 
who were from colder climates. 


“Pocket Veto” to Be Passed on by Supreme Court 


HE validity of the so-called “pocket veto” will 

probably be settled by the United States Su- 
preme Court at an early date. A writ of certiorari 
was granted in a case involving this question.—The 
Okanagan, Methow, Sam Poeils, Nespelem, Col 
ville and Lake Indian tribes or Bands of the State 
of Washington, petitioners, vs. The United States, 
No. 565. In the case before the Court, according 
to the United States Daily, the Government coun 
sel concurred in the petition for certiorari. Solici- 
tor Generai Mitchell stated in his brief that the 
question is an important one and should be settled 
by the Supreme Court. 

The question involved in the “pocket veto” 
controversy was set forth in an article in the May, 
1927, issue of the JouRNAL, entitled, “Important 
Constitutional Question Raised.” It is simply 
whether the word “adjournment” used in Clause 2 
of Section 7 of Article 1 of the Constitution, relat 
ing to the presentation of bills to the President and 
his approval or disapproval thereof, means the final 
adjournment of the Congress itself or whether it 
can also be applied to the adjournment of one of 
the sessions of that body. The question was raised 
by the action of the House of Representatives in 
passing a resolution on Feb. 26, 1927, to the effect 
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entitled “An act to carry into 
article of the treaty between the 
the Shawnee tribe of Indians” 


a certain 

t the twelftl 
ted States and 
become a law 
The bill in question,” 


[ 


the article says, “had been 





ed by both Houses, duly signed by their pre- 
g officers, 1 presented to the President on 
3. Thereafter on the same day, July 3, there 
a final adjournment of the first session of the 
ninth Congress. The President neither ap- 
ved the bill nor disapproved it, nor did he return 
either House. The Constitution provides 
I, Sec. 7, Clause 2) that the President shall 


; 1 bills of which he approves and return those 
ch he disapproves with his objections to the 
ise in which they originated, who shall proceed 
And, it adds: ‘If any bill 


reconsider it, ete. 


ll not be returned by the President within ten 
(Sundays excepted) after it shall have been 
sented 


i 

to him, the same shall be a law in like 
id signed it, unless Congress 
adjournment prevent its return, in which 

a law.’ 
Judiciary Committee at the fol- 
k the position that the adjourn- 
prevent the President from re- 
his objections was the final ad- 
xress itself and not simply the 
adjournment of one of its sessions, and the 
vas therefore law. This view was unanimously 
held by the House. The Executive Department 
evidently taken the other view and is going on 
theory that the bill did not become a law. The 
nt at issue is, urse, as to the meaning of the 
m ‘adjournment’ used in the Constitution in this 


nner as it he ha 
their 
it shall not be 
: “The House 
ing session, t 
nt which w 
ning a bill with 
nment of ( 


nection. The legal aspect of the question was 
forth in a report of the House Judiciary Com- 
ttee, 

In the case which the United States has 
inted certiorari the facts are similar to those 


A bill was passed by both Houses, 
1 Indian tribes to present their 


ve stated. 
ithorizing certait 
1ims to the Court of Claims, and presented to the 
President on June 24, 1926. Eight days thereafter 
Sundays excepted), the first session of the Sixty- 
nth Congress adjourned for the summer recess. 
he President did not sign the bill or return it 
th his objections to the House in which it origi- 
ted. The petitioners hold that the purpose and 
licy of the Constitution seems to be that the Presi- 
lent shall return a bill not approved, with his objec- 
ns, so that Congress shall have an opportunity 
consider them and either concur or pass it over 
objections. The President, the brief of peti- 
ners states, did not give Congress this opportu- 
ty, although it continued until March 4, 1927. 
e government's called attention, among 
ther things, to the opinion of the House Judiciary 
mmittee, above referred to, as to the proper in- 


brief 


rpretation of the word “adjournment.” 
According to a statement of Senator Norris re- 

rred to in The United States Daily of Jan. 22, the 
ision in this case will be determinative of the 


lidity of the “pocket veto” of the measure pro- 
1 pment and operation by the 


ling for the devel 
vernment of the Muscle Shoals project. That 


easure was approved by both Houses and sent 
the President shortly before the adjournment of 
first session the Seventieth Congress, but 


is not signed or returned by him 








Rhode Island Judicial Council Makes 


Recommendations 
ee ee judgment procedure, as a means for 
the prompt collection of debts where no sub- 
stantial question of fact is at issue is recommended 
in the second annual report of the Rhode Island 
Judicial Council, recently filed with the Governor. 
The Council also recommends legislation permitting 
waiver of jury trials in criminal cases, and acts to 
carry this and the preceding suggestion into effect 
are appended to the report. 

Under the head of “Separation of Debt Collect- 
ing from Controversial Litigation and Summary 
Judgments” the report states that “the practice 
has been adopted in New York and New Jersey, 
and strongly recommended in Connecticut, Massa- 
chusetts, Pennsylvania, Wisconsin and other states. 
In New York the procedure takes the form of a 
rule, rule 113 of the Rules of Civil Procedure, and 
although this rule was attacked as unconstitutional, 
it was upheld in a recent case by the Court of Ap- 
peals (General Investment Co. vs. Interborough 
Rapid Transit Co., 235 N. Y. 133)”. It may be 
stated here by way of parenthesis that the practice 
has also been adopted very recently in Connecticut, 
evidently since this part of the Rhode Island re- 
port was prepared. The Council concludes its com- 
ment on the procedure by expressing the opinion 
that such legislation is needed in Rhode Island. 
“There are about 10,000 civil entries in the district 
courts each year,” it says, “and nearly 5,000 actions 
at law in the Superior Court. Of the first fully 
sixty percent appear to be actions arising out of 
contract, and of the second a smaller but substan- 
tial percent are likewise based on contract. The 
enactment of the proposed law would greatly ex- 
pedite the hearing and determination of a large 
number of these cases, thereby relieving the calen- 
dar of such cases, leaving them clear for the trial 
of cases involving real controversies.” 

Under the head of “Waiver of Jury Trials in 
Criminal Cases” the Council considers the plan 
from the standpoint of the provisions of the Rhode 
Island constitution and concludes that it would 
not violate those provisions. It presents a table 
giving the constitutional provisions of other states 
as to waiving trials and says that “from the above 
table it may be seen that twenty-four states have 
constitutional provisions regarding jury trials in 
criminal cases substantially the same as those in 
Rhode Island, and in seventeen of this number 
waiver is allowed with or without statutory author- 
ity. In the other six states out of the twenty-four 
no statutory authority exists for waiver and waiver 
without such provision does not appear to have 
arisen, except in Pennsylania where in a very re- 
cent decision the court refused to sustain a waiver 
on the ground (as in the Massachusetts case of 
Commonwealth vs. Rowe, 257 Mass. 172) that the 
court was without jurisdiction to try such a case 
without a jury and consent could not confer juris- 
diction (Commonwealth vs. Hall, 291 Penn. St. 341, 
353).” It continues: 

“The table . . . . also shows that no less than 
thirty-four states permit waiver, and ten allow 
waiver in felony cases. These are Connecticut, 
Indiana, Maryland, Michigan, New Jersey, Ohio 
Oklahoma, Oregon, Washington and Wisconsin. 
Of these, six have constitutional provisions like 


































































































































Rhode Island. In Massachusetts, under a more 
mandatory provision than exists in Rhode Island, 
the court decided that waiver was constitutional, 
but that the court was without jurisdiction to try 
felonies without a jury (Commonwealth vs. Rowe, 
257 Mass. 172). It may be said therefore, that 
waiver of jury trial in felony cases is constitutional 
in eleven states at least, and no probable reason ap- 
pears why it would not be constitutional in Rhode 
Island. This state has a statute, however, which 
requires ‘all criminal appeals’ to be heard and tried 
in the Superior Court with a jury (General Laws, 
Chapter 346, Section 9). This statute is mandatory 
and under it an accused cannot waive jury trial in 
criminal appeal cases (State vs. Battey, 32 R. I. 
475). Whether in this case the waiver would have 
been upheld or allowed to stand if the statutory 
provision had not existed was not directly deter 
mined.” 

The report begins with the renewal of recom 
mendations made in the previous report with a view 
to reducing congestion in the Superior Court, viz 
for an additional justice in this court; for an in 
crease in the civil jurisdiction of district courts 
from five hundred to one thousand dollars and the 
discouraging of the practice of taking appeals from 
district courts; for an amendment to the statut¢ 
providing for waiver of jury trial so as to require 
that action at law be tried without a jury unless 
jury trial is claimed in writing As to the last 
mentioned recommendation it says that “the Coun 
cil especially recommended that such change, 
whether or not adopted for cases of original entry 
in the Superior Court, be applied to the civil ap 
peals. The amount of the decision appealed from 
and the verdict on appeal is far too small in the 
average case to warrant a jury trial as a matter 
of course. Other states not only require that jury 
trial be claimed, if desired, but make the party so 
claiming it pay a fee in advance. New York exacts 
a fee of twelve dollars, and Connecticut in 1927 
(Public Acts, Chapter 192) increased the jury fee 
from six to ten dollars with a provision that such 
fee shall be taxed in favor of the party paying the 
same in the bill of costs, if final judgment thereon 
shall be rendered in his favor. Rhode Island had 
a jury fee for a period of over sixty years, 1826 to 
1890, so such a fee is neither novel nor unreason- 
able. If jury trial is desired, the litigant, who ex- 
pects to benefit by it, should at least pay part. of 
the cost instead of leaving the whole bill to the 
tax-payer. In any event it is certainly not un 
reasonable to require that a party desiring a jury 
trial shall at least ask for it.” 

Another recommendation made in the first re 
port and renewed in the present one was with refer 
ence to “the rule of equity pleading and practice 
that if a bill allege fraud but fraud is not proved 
the bill must be dismissed although it states other 
matters of relief.” This rule of equity pleading and 
practice, the report states, “while of long standing 


and well recognized and followed in this country 
and frequently enforced in Rhode Island .. . . ob- 
viously works a hardship in that it forces the com- 

] 


plainant to begin anew by filing another bill, and 
so delays the prompt hearing of the case on its 
merits, that would be possible could the complain 
ant proceed further on the first bill.” The Council 
therefore concludes that it would be “better prac- 
tice and in accordance with the movement to ex- 
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pedite litigation, to retain the ase 
where other issues are presented uj 
complainant might be heard, especia if the re 
spondent consents and is awarded costs to the tim 
ft the hearing on the question of frau A dr 
t an act to put the change in eltect ippende 
o the report. Ne 

The report is signed by the { ¢ member 
§ the Council: Elmer J. Rathbu Chairma: 
Charles A. Walsh, Max Levy, George H. ] 
Jr., Francis B. Keeney and Edwat Stinness 


Virginia Judicial Council Holds First Meeting 


HE Judicial Council of Virginia held its first 





meeting on December The meeting, accor 
ing to a report of the proceeding 
lished, was devoted largely to orga tion and t 
a general consideration of the task i1 sed on t 
body. The Council was presided r by H 
Robert R. Prentis, Chief Justice of 1 Supren 
Court of Virginia. The membership m pose 
f the Chief Justice, representative s ft I t e { 
cuit Court and the City Court Bencl 
sentatives of the Bar (one from each Cor eressional 
District), all of whom were present Che w er¢ 
also present special invitation the Attorney Gen 
eral of Virginia and the members the Suprem 
Court of Appeals Committee on the Rules of Pra: 
tice and Procedure 

In opening the proceedings Judg rentis sa 
there was, of course, a good deal of carping criti 
cism of the administration of justi both in 
State and in the country at large. But the admini 
tration of justice was like everythir else that 
devised by man It could be improved and 
should be improved by the Bench and Bar rather 
than have the attempt made by some reformer wh 


really meant well, but who was not advised, and 
therefore incapable of devising or proposi1 








telligent reformation. It was this feeling whi 
had led to the formation of Judicial Council 
eleven states. The Virginia Act, he continued 
was much like the others. It is general in its 
terms and requires the Council first, “to advise a 
to any matters in respect of which in their opiniot 
the administration of justice in the Courts of this 
Commonwealth may be improved.” The Council 
should approach that duty with a 1 at 
endeavor to give intelligent public serv ludg 
Prentis called attention to certain methods 
provement now being agitated in other states |! 
which were already in practical V 
oinia 

His remarks were followed | ceneral 
cussion of various questions connected with tl 
Council’s undertaking. The Committee on organi 
zation, which had been appointed earlier in th 
proceedings, made a report, which was ad 
recommending the creation of the following { 
mittees and the appointment of the followit 


members thereon: Committee on Chancery Prac 
tice and Procedure—James Elliott Heath, Chait 
man, Allan R. Hanckel, Stewart K. Powell: C 

mittee on Common Law Procedure—R 
Chairman, A. C. Buchanan, Floyd H. Roberts 





Committee Criminal Procedure—E. W. Huds 
ins, Chairman, Henry C. Leigh, Claggett |] 
Jones ; Committee on Appellate Procedure—sS. S. |! 
Patteson, Chairman, Beverley T. Crump, Char 
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County such a body has been already constituted 
without looking outside the county for authority 
The County board, with the approval of the Chi 
cago Bar Association, created by formal resolution 
a Judicial Advisory Council and appropriated $10, 
000 for necessary expenses. The task of the Coun 
cil, according to President Sidney Gorham of the 
Chicago Bar Association, is “to draft a legislative 
program for the revision of the criminal code and 
of criminal and civil procedure.” The council is 
composed of Justice De Young of the Illinois Su 
preme Court, Judge Harry M. Fisher of the Circuit 
Court, Judge Denis E. Sullivan of the Superior 
Court, Amos C,. Miller and John J. Healy. The 
Council began its work by studying and coordinat 
ing all the recent suggestions that have been made 
in connection with the problem of law improvement 


by various civic and legal bodies. 


Uniform State Air Licensing Act Proposed 


HE draft of a Uniform State Air Licensing Act, 

approved by the Committee on Aeronautical 
Law of the American Bar Association, was in- 
cluded in the midwinter report of that committee 
to the Executive Committee at the recent meeting 
held at Miami. The same draft was also presented, 
with approval, to the Executive Committee of the 
Commissioners on Uniform State Laws, who met 
a few days before in the same southern city, by 
that body’s special committee on the Uniform Air 
Law Licensing Act. 

In view of the importance of the subject, and 
the meeting of legislatures during the early part of 
1929, the Legislative Committee of the Commis- 
sioners on Uniform State Laws was authorized to 
circulate the Uniform State Air Licensing Act in 
the present form, as approved by the two commit- 
tees, with the suggestion to the members of the 
legislative committees of the states that it will be 
submitted to the next meeting of the National 
Conference of Commissioners for approval. The 
same permission was given to the Association’s 
Committee. 

The report of Chairman Cuthell, of the Ameri- 
can Bar Association’s Committee to the Executive 
Committee at Miami deals with this proposed act 
and also adds some pertinent comment on the move- 
ment in various quarters to saddle the developing 
industry with premature restrictive measures. It 
says, in part: 

“Mr. Gurney E. Newlin, 

President American Bar Association : 

“In acordance with your recent suggestion and 
the resolution passed at the Seattle Convention, the 
Committee on Aeronautical Law has concluded its 
study of modifications in the proposed Uniform 
State Air Licensing Act, after correspondence with 
Mr. Randolph Barton, Jr., Chairman of the special 
committee of the Uniform Law Commissioners. 

“We all believe that this Bill has more of a 
chance of becoming law in the various states than 
one drawn along the lines of the New York Act, 
which involves the concession of sovereignty over 
purely intrastate matters to the Federal Govern- 
ment. The Governor of Louisiana has already 
vetoed such a Bill on the ground that the rights of 
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Louisiana were being invaded by the Federal Gov 
ernment. 

“We also believe that with the probability of 
great increase in flying which is entirely intrastate 
in character, such as schools, flying services, and 
pleasure flights of short duration, there is a great 
need for the states to set up state machinery 
ar inspection of 


1 


charged with the duty of regu 
planes and pilots 

“The interstate business, si 
passengers is concerned, is almost entirely in the 
hands of well known companies whose planes and 
pilots do not need inspection and licensing so much 
as the operators conducting purely local businesses. 
The Department of Commerce figures show that the 
number of local passengers carried last year was 
approximately two hundred times the number of 
interstate passengers. These figures, of course, are 
not to be relied on entirely because many of the so 
called local flights might have involved passag« 
over state boundaries. 

“However, we all believe that our Association 
should urge the passage of a Bill along the lines 
indicated in the attached exhibit. Many of the 
State legislatures will meet this winter. It is our 
plan to send the Bill in its preesnt form to each of 
the legislatures, working in most instances through 
f the American Bar Associa 


far as carriage of 


interested members « 
tion in each state 

“Our Committee has also considered the move 
ments in various states looking toward legislation 
to regulate the fares, schedules and points between 
which services may be maintained through local 
State Commissions, generally Railroad Commis 
sions. We have given particular attention to the 
California movement. 

“Our Committee believes that all such regula 
tory legislation is premature. There are very few 
regularly established passenger air services in op 
eration in our country today. It seems to us that 
the company should be permitted to charge what 
the traffic will bear and that there should be no 
restriction for many years to come on establishment 
of air services. We say this even though there 
may be some destructive competition and duplica- 
tion of services, such as already exists between Los 
Angeles and San Francisco, and Chicago and the 
Twin Cities. We think it is entirely too early in 
the development of this business to create monopo- 
lies in favor of the line which happens to commence 
operations first and thus preclude companies that 
might provide the public with better service. 

“Generally the suggested restriction provides 
for an application for a Certificate of Public Con 
venience and a prohibition against the inaugura- 
tion of such a service until after some State Com- 
mission has granted the certificate. Pennsylvania 
already has such a statute. So far as we know, no 
application has yet been refused. We are all, how- 
ever, firmly of the opinion that if this new traffic is 
to be regulated, it should be done by some commis- 
sion other than a railroad commission. 

“If the states will pass our proposed uniform 
licensing law, which as you will note requires con 
formity with the Federal regulations, the intrastate 
services will have thrown about them all the pro- 
tection which can be arranged by law. To go 
further and attempt to prevent the establishment of 





uld be plac 


services or to fix rates and schedules 
ing this pioneer business in the hands of political] 
chosen commissions. 

“We know of no passenger air service whicl 
is at present operati:g on a profitable basis without 


government assistance (such as exists in Europe 
which is merely another way of saying that the a 
transport companies are not charging the publ 
even adequate fares at the present tin Cher 
therefore, no present need for the enactment of la 
regulating rates and schedules It ll be tim 
enough to attempt to regulate these services afte: 
they have been established.” 

Following is the draft of the proposed law 


UNIFORM STATE AIR LICENS 


An Act CONCERNING THE LICENSING O01 
CRAFT, CONCERNING Air TRAFFIC RULES [A l 
FORM THE LAW WITH REFERENCE THERE? 


Be it enacted 

SECTION 1 Definition of Terms.) In 

The term “Aircraft” means any contrivance now kn 
or hereafter invented, used, or designed for navigation of 
flight in the air, except a parachute or othe ntrivance 
signed for such navigation but used primarily as safety equ 
ment 

The term “Public Aircraft” means at raft used 
clusively in the governmental service of 1 ted States 


of any state or territory thereof. 


The term “Civil Aircraft” means any a ft other tl 
a public aircraft. 

The term “Airman” means any individual (including 
person in command, and any pilot, mechani r member 
the crew) who engages in the navigation of aircraft while 


under way, and individual who is in charge of the inspectio: 
overhauling or repairing of aircraft. 
The term “person” means an individual, a partnersh 


two or more individuals having a joint or common interest 
a corporation. 

Section 2. (Federal Law Followed It is hereby declar 
that the policy, principles and practices established by the Unit 


States Air Commerce Act of 1926, and all amendments theret 
are hereby adopted and extended and made applicable, mutati 
mutandis, to cover all air traffic in this State far f 
covered by Federal law at any time 

Section 3. (Power to Regulate.) The [Vehicle Con 
sioner]* shall administer the provisions of this act, and 
such purpose is authorized to make such regulati 
necessary to execute the functions vested in him | 
cluding air traffic rules, which regulations s! 





incide with, so far as possible, the provisions of th 

merce Act of 1926, and amendments thereto, passed by t 
Congress of the United States and Air Commerce Regulati 
and air traffic rules issued from time to time pursuant theret 

Section 4. (Aircraft License Required.) No civil aircraft 
shall be flown in this state unless such aircraft either is | 
censed as provided by Section 6 of this act, or shall have 
appropriate existing license under federal law 

Section 5. (Airman License Required No person s 
act as an airman of any civil aircraft when such aircraft 


flown or operated in this state unless he shal! have either a ! 





cense as provided in Section 7 of this act, or an appropri 
existing license under federal law. 

Section 6. (Licensing of Aircraft Phe Vehicle Cor 
missioner] shall provide for the issuance and expiration, a1 
for the suspension and revocation of licenses of civil aircraf 
in accordance with regulations promulgated by him, whi 


regulations shall conform to and coincide with, so far as pos 
sible, the provisions of the Air Commerce Act of 1926 
amendments thereto, passed by the Congress of the U 
States, and Air Commerce Regulations issued from time 
time pursuant thereto 

Section 7. (Licensing of Airmen.) The [Vel 
missioner] shall provide for the issuance and expiration, and f 
the suspension and revocation of licenses as airmen to pers 
applying therefor in accordance with regu ns promulgat 
by him, which regulations shall conform to and coincide wit 
so far as possible, the provisions >f the Air Commerce Act 

- 


1926, and amendments theretc, tasse4 by the Congress of tl 
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icenses motor vehicles 
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States, and r Commerce Regulations issued from 
€ pur i ¢ . 
. - . - . . 
N 8 , The Vehicle Commissioner] shall col- 
as Ih 
r the exa nd tests of an applicant for an air- 
ense, $ 
he ex pection of an aircraft, $—. 
tes ¢ egistration for every 
$ uid er (the state treas- 
on 9 nS The provisions of this act shall 
© civil a airmen while engaged exclusively 
mercial flying stituting an act of interstate or for- 
mmerce, nor to public aircraft 
ION 10 s for Violation of This Act.) Any 


who acts as an airman for any civil aircraft when flown 
ted in this state (except as in Section 9 provided) with- 
ling an existing airman’s license issued either in accord- 


the provisions of this act or under federal law; or 
es or causes t wn in this state any civil aircraft 
as in Se rovided) without an existing license 
ircraft i either in accordance with the provi- 
this act or under federal law; or who violates any 
any rule or regulation promulgated 
ler ‘shal be punishable by a fine of not more than ($— 
I I nt for not more than ( ——) or 
S ON 1 rmity of Interpretation.) This act 
» in construed as effectuate its gen- 
he law of those states which 
ION |] tle This nay be cited as the 
rm Air Licensing Act 
SECTION 13. ( \ll sets or parts of acts which are 
istent with the provisions of this act are hereby repealed. 
SECTION 14 ] f Taking Effect.) This act shall 
rect { 
The address Chairman Chester W. Cuthell 
N) >; + 4 - "3 c 
Pine St., N York City, and of Randolph 
‘ T + wer ; ’ + i - 
a Jr., cha of the special committee of 
Commissioners on Uniform State Laws is 207 
| ert of | 
Bar Associations and Legislatures 
[ATE Bar Associations and some of the larger 
ocal organizat s are bestirring themselves to 
ure the passage of various measures by the leg- 
tures. In order to insure adequate presentation 
re committees and proper management during 


ess the State Bar of Oklahoma 
steering committee,” composed 


legislative pr 
ntly created 


the President the Chairman of each com- 
ttee with proposals to introduce, and made an 
ropriation to pay necessary expenses. The 


inesota Bar Association, among other things, 
isking the Legislature to pass a bill creating a 
licial Council, and another increasing the salaries 
Supreme Court to $10,000 and 
rt judges eligible for pensions 
ler provisions now applying to Justices and 
e Supreme Court. The Harris 
ssociation recently appointed 
the legislature to submit an 
nstitution increasing the mem- 
ship of the Texas Supreme Court from three to 
» judges and providing that the court shall sit 
tinuously. The Texas Bar Association, through 
Special Committee on judicial procedure and 
edial legislation, is urging the Legislature to 
mit the constitutional amendment just refered 
and also to creat Judicial Council, provide for 
elf-governing bar, remove the selection of judi- 


king district 


inty (Tex.) Baz 
ymmittee to ure 
endment to the 
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cial candidates from politics, and increase the rule- 
making power of the Supreme Court. The Mem- 
phis and Shelby County (Tenn.) Bar Association 
at a recent meeting recommended the passage of 
eight bills, among them being one to excmpt money 
arising from disability insurane> from the claims 
of creditors, and another giving the Supreme Court 
power to prescribe the forms of writs, processes and 
motions for itself and all inferior courts. These 
activities are of course being duplicated all over 
the country. 


Law School to Investigate Causes of Business Failures 


HE growing tendency of law schools to find 

material for study and research in fields here- 
tofore generally reserved to other sciences is again 
illustrated by the announcement that the Yale Law 
School has adopted plans for an investigation into 
the social and economic causes of business failures. 
According to the official announcement, the coun- 
try has been divided into a number of geographical 
divisions, each division reflecting social and eco- 
nomic trends from 1898, the year in which the Na- 
tional Bankruptcy Act was passed, to the present. 
Field investigators in those divisions, employing 
factual and analytical methods, will investigate the 
points at which the credit system breaks down. 
The study will be directed not only to the causes 
of business failures, but also to the social and eco- 
nomic effects of these failures; the legal and non- 
legal methods of preventing them and of curing 
the resultant disorders. The extent of the investi- 
gation will be limited only by the amount of funds 
secured for prosecuting it, the announcement said. 
When the investigation is completed, the Law 
School hopes to point out practices existing in the 
handling of bankruptcy cases which credit men and 
legislation can adjust. Professor William C, Doug- 
las of the Yale Law School will be in charge of the 
investigation. Professor Walton Hale Hamilton, 
also of Yale, will be the advising economist. W. C. 
Plummer, of the Domestic Commerce Division of 
the United States Department of Commerce, will 
assist the investigators through the co-operation of 
the Department of Commerce in making the factual 
study of consumers’ credit and the relation of re- 
tailing methods to retail bankruptcies. 





The Annual Report, 1928 


HE Annual Report for 1928 has been issued and 
a a creditable piece of compilation, arrangement and 
printing. This volume is of unusual interest because 
it contains a report of the Semi-Centennial Meeting at 
Seattle, which will always remain a high-water mark 
in the history of the Association. It contains all the 
notable addresses delivered on that occasion, as well 
as addresses, some of them hardly less notable, deliv- 
ered before the sections. The new directory of mem- 
bers should prove useful. The complete text of all the 
Canons of Ethics, both for Bar and Bench, is included. 
The revised Constitution and By-Laws, as adopted at 
the Seattle meeting, are here printed for the first time. 
The reports of committees and other matter customarily 
included will also be found in the volume, which is 
hound uniformly with those heretofore issued. 
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CORPORATE ADVANTAGES 
WITHOUT INCORPORATION 


by EDWARD H. WARREN 


Member of the Faculty of the Harvard Law School, 1904-1929 
Story Professor of Law, 1913-1920 
Weld Professor of Law, 1920-1929 


A Treatise on the law relating to 


ORDINARY PARTNERSHIPS; LIMITED PARTNER- 
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STOCK COMPANIES; BUSINESS TRUSTS; UNIN- 
CORPORATED LABOR UNIONS AND DE FACTO 
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for the purpose of ascertaining to what extent there may be 
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One large octavo volume—Price, $15.00 


‘NO LAW BOOK OF SUCH IMPORTANCE HAS 
BEEN PUBLISHED IN A DECADE.” 
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N Ne ) 1858, a few weeks after the 
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rv’s | quit vet a license and go to the 
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t of the che kes d best ay ‘for Mr. 
ener t nims¢ 
Che readers NAL n ye interested in 
way” | said, “came to the law.” 
The first t Lincoln ever saw was the 
sed Stat 1. He is his eight- 
th year a1 et é d acquitted by 
entucky Ju Pea I alleged in- 
gement of lege Constable David 
ham é the Lincolns in Spencer 
nty, Ind the “Statutes.” “When Abe 
I were a writes Turnham to Hern- 
October 12, 1% na letter now in the writer’s 
ection, “he e to my house and set and 
lit.” Lincol: tepmother, Sally Bush Lincoln, 
his cousin, D have both testified to 
intensive stud f this book. 
The “Revised Statutes” is a small, thin vol- 
e bound in shee} th fifty-four pages of prefa- 
matter, fron ich young Lincoln read for 
“he j strat oks once wned by the firm 
l nd H [ lection of William 
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WiLtt1AmM H. TowNsEND 
Vember of the Lexington, Ky., Bar 


the first time the Declaration of Independence, the 
Constitution of the United States and of the State 
of Indiana, and the Ordinance of 1787 prohibit- 
ing slavery in the Northwest Territory. Here he 
read the chapter on “Attornies,” how they were li- 
censed after obtaining a certificate of good moral 
character, the oath required, etc. There is also 
a chapter or. the “Practice at Law,” and some of the 
many sections on “Crimes and Punishments” con- 
tain provisions designed to curb the two favorite 
diversions of the backwoods. Section 11 lays a 
heavy penalty upon “two or more persons who 
shall by agreement fight in any public place, to the 
terror of the citizens,” while Section 60 provides 
that: “Every person of the age of fourteen years or 
upwards, who shall profanely curse or damn, or 
shall profanely swear by the name of Lord, Jesus 
Christ, or the Holy Ghost, shall be fined not less 
than one nor more than three dollars, for each of- 
fense; but the fines imposed on one person in one dav, 
for offending against the provisions of this section, 
shall not exceed $10.00.” In other words, after the 
fourth oath, the swearer was free for the rest of the 
day to “cuss” as much as he pleased. 

sefore leaving Gentryville for Illinois, young Lin- 
oln borrowed and read several law books belonging 
to Judge John Pitcher, a lawyer who lived at Rock- 
port, the county seat of Spencer County, but we do 
not know the titles of these volumes. “I understood 
he wanted to be a lawyer,” says Judge Pitcher, “and 
I tried to encourage him.” 

Lincoln’s next excursion into the law was after he 
had embarked in the grocery business at New Salem 
on the Sangamon River bluffs in Illinois. A staunch 
and early friend, Squire Bowling Green, owned the 
Statutes of Illinois and a few other law books, 
which he loaned to Lincoln, whose mind, as the 
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Squire had observed, “was keen to grasp the mean- 
ing of legal expressions and terms.” 

Then one day a heavily loaded immigrant wagon 
passed through New Salem, and, stopping at the 
store of Berry and Lincoln, the driver sold the 
junior partner a barrel filled with junk, for fifty 
cents. On examining his purchase, the young mer- 
chant found a complete set of Blackstone’s Com- 
mentaries, and before long he was deeply absorbed 
in its contents. Farmers were busy with their crops 
and customers were few, which afforded him plenty 
of time for reading, and during the long summer 
afternoons Lincoln sat at the side of the store and 
communed with the great English law writer, mov- 
ing his three-legged wooden stool from time to 
time as the sun encroached on his shade. This 
was his first comprehensive view of the law. 
“Never in my whole life was my mind so thor- 
oughly absorbed,” he said long afterwards. 

During his first term in the Illinois Legisla 
ture at Vandalia, Lincoln and Major John T. Stu 
art, of Springfield, became close friends. Learn- 
ing of the New Salem politician’s leanings toward 
the legal profession, Stuart offered him the use ot 
his library, and during the following summer Lin- 
coln made frequent trips to the law office of Stuart 
& Dummer, occasionally on horseback and at other 
times on foot. Surveying was now his chief means 
of livelihood, but wherever he went he carried a 
law book, to which he applied himself diligently in 
spare moments, 

On one occasion Lincoln went to do a job of 
work for Russell B. Godbey, and just before sup- 
per time the old farmer missed his young em- 
ployee. Going out on the porch he saw Lincoln in 
his shirt sleeves, barefooted, with his short cotton 
breeches pulled up above his sharp, blue, shin 
bones, sitting on top of the wood pile, intensely ab- 
sorbed in a book. “What are you reading, Abe,” 
inquired Godbey. “I am not reading,” replied Lin- 
coln, “I am studying law.” “Good God Almighty,” 
exclaimed Godbey, stunned by the incongruity of 
the situation. 

A few years later Lincoln moved to Springfield 
as the junior partner of John T. Stuart. Then fol- 
lowed a short but invaluable association with Judge 
Logan, and Lincoln was ready to establish his own 
firm. 

The law office of Lincoln and Herndon was a 
dreary, cluttered room at the end of a dark hall on 
the second floor of a brick building, across the 


square from the courthouse. The upper half of 
the door was a window sash, with some of the tiny 
panes of glass broken out. Two grimy windows 
looked out over stable roofs, littered back yards 
and unsightly ash heaps. A long pine table, 


scarred from many a jack knife, stood in the center 
of the room, with a shorter one at the end forming 
a T. A secretary, with drawers below and pigeon 
holes stuffed with papers above, stood in one cor 
ner. A bookcase containing about two hundred 
volumes, many of them government reports and mis- 
cellaneous books, stood in another. Four or five 
cane bottomed chairs, a rickety sofa alongside the 
wall, and, in winter, a rusty, wood-burning “Drum” 
stove, completed the meagre equipment. The floor 
seemed utterly unacquainted with mop or broom, 
and the grass seed that Lincoln brought back from 
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Congress to his farmer constituents, sprouted it 
piles of dirt. 

“Lincoln’s favorite position,” says a forn 
student in his office, “when unraveling some kn 
law point, was to stretch both of his long legs 
full length upon a chair in front of him. In 


position, with books on the table nea: 
lap, he worked up his case.” 

Many of Lincoln’s briefs were prepared in 
library of the Supreme Court in the State Hor 
across the street, but all the other legal papers we 
written in the dingy law office, the location of wh 
was indicated to clients by a wind-battered met 
sign bearing the inscription: “Lincoln & He 
don,” that hung at the foot of the stairs 

Comparatively few of Lincoln’s law books ha 
been preserved. Mr. Oliver R. Barrett, of Chicag 
has several in his priceless collection of Lincol 
ana. The writer owns eight, including Day 
Turnham’s copy of the “Revised Statutes of 
diana,” while Dr. William E. Barton has doubtl 
the largest number now extant in his famous L 
coln Room at Foxboro, Massachusetts. Lincol 
Greenleaf on Evidence, Chitty’s Treatise on Plea 
ing, and Story’s Commentaries on Equity Jurisp: 
dence, mentioned in his letter to Thornton, t 
gether with Stephen’s Commentaries on the La 
of England; Kent’s Commentaries on America 
Law; Smith’s Law of Landlord and Tenant; Par 
son’s Law of Contract; Wharton’s Treatise 
Criminal Law, and Redfield’s Treatise upon 
Law of Railways, were sold at the dispersal of 
Lincoln Memorial Collection in Philadelphia, | 
cember 5th and 6th, 1894. 

Now and then at long intervals, stray volun 
still turn up at auction, and they bring prices tl 
would have amazed their original owner. At 
Lambert sale in 1914, Lincoln’s Illinois Conv: 
ancer, “scorched by fire and rebacked,” broug 
$500.00, while his copy of Angell on Limitatio 
that sold for $500.00, was knocked down at 
Goldsmith sale two years ago at a much hig! 
hgure, 

The steadily mounting prices for the mer: 
fragments of Lincolniana are merely indicativ: 
the never-flagging interest of the American peo} 
in their great countryman. 


How Each Member Can Help 


On the last page of this issue of the Journal is printed 
the regular application blank for membership in the Ameri 
can Bar Association. 

It is for the convenience of members interested in the 
growth and progress of the organization of which they are 
a part and who are willing to help increase its membership 

They can do this with no trouble whatever to them- 
selves. It will probably not take over ten minutes of the 
time of any member. 

All he has to do is to secure the signature of one of 
his fellow lawyers whom he knows to be qualified for 
membership, have the applicant attach his cheque, as stated 
in the application blank, sign his own name as indorser 
of the application, and then send it to the office of the 
Secretary of the Association, Room 1119, The Rookery 
Building, 209 S. La Salle St., Chicago, Il. 

The machinery of the Association does the rest. 

Members are urged to assist the general campaign 
increasing the membership by this kind of personal action 


for 
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By 
Uember of the ( 


The Various 


HE fields rporate financing is co-exten- 
TT ss e with 1 eld of business, and the methods 

of financing iry with us types of busi- 

sses. Broadly speaking, corporate financing can 
subdivided among others into Railroad, Utility, 
sanking, Insurance, Marine, Governmental, Pub- 
c Improvement, Realty, Investment, Reorganiza- 
m and Industrial “ach one of these 
elds can, in turn, be into several sub- 
elds, as for Financing into 
lining, Oil, ¢ , Manufacturing, etc. 

In this ad shall treat only of trends in 
ymmercial Manufacturing Financing, and 
as mucl 1 practical business standpoint 
from a strict technical legal standpoint, be- 
approach the problems 
from the view point 
1] 
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of large affairs today keeps 
vith his lawyer with a view 
advice to avoid litigation by 
viding, by agreement or other- 
contingencies which have in 
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men as a 
occasions when 
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usiness is sé 
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constant 
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Lawyer Executives of Great Corporations 

between law and 
usiness is measu ly evidenced by a recent in- 
estigation whicl id made to ascertain the ex- 
ent to which | rs occupy important executive 
sitions in the larger corporations of the country. 
Chis examinati was based on “Poore’s 
ligest” and “WI Who,” and was not intended 
» be at all detailed or exhaustive, but just a sort 
f spot check following as of the close 
f 1927: 


That Judge Elbert Gary and Myron C. Taylor, 
oth lawyers 


mship 


The very cl lati 


| the 


ntil the death of the former, 
Board Chairman 
littee respectively, of the 


Nov. 18, 


the 


Pe Ass tion, 
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greatest manufacturing corporation in the coun- 
try, the United States Steel Corporation with as- 
sets at the end of 1927 of $2,433,000,000.00; 

That Henry W. D¢Forest, a lawyer, was 
Chairman of the Executive Committee of the larg- 
est Railroad in the country, the Southern Pacific, 
with $2,206,000,000.00 of assets at the end of 1927; 

That Haley Fiske, a lawyer, was President of 
the largest life insurance company of the country, 
the Metropolitan Life Insurance Company, with 
assets at the end of 1927 of $2,388,000,000.00; 

That George H. Jones, a lawyer, was Chair- 
man of the Board of the largest American Oil Com- 
pany, The Standard Oil Company of New Jersey, 
with assets at the end of 1927 of $1,426,000.000,00; 

That A. H. Harris, 2 lawyer, was Chairman of 
the Executive Committee of the New York Central 
Railroad, with assets at the end of 1927 of $1,569,- 
000,000.00 ; 

That Robert S. Lovett, a lawyer, was Chair- 
man of the Board of the Union Pacific Railroad, 
with assets at the end of 1927 of $1,179,000,000.UU ; 

That William A. Day and Thomas I. Parkm- 
son, both lawyers, were, respectively, Chairman of 
the Board and President of the Equitable Life As- 
surance Society, with assets at the end of 1927 
of $966,000,000.00 ; 

That George W. Cortelyou, a lawyer, was 
President of the Consolidated Gas Company of 
New York, with assets at the end of 1927 of $843,- 
000,000.00 ; 

That Charles Donnelly, a lawyer, was President 
of the Northern Pacific Railroad, with assets at the 
end of 1927 of $842,000,000.00; 

That C. F. Kelly, a lawyer, was President of 
the Anaconda Copper Company, with assets at the 
end of 1927 of $528,000,000.00 ; 

The number of other lawyer executives of out- 
standing corporations was legion, as for instance, 
Samuel McRoberts, Chairman of the Finance Com- 
mittee of Armour & Company, Owen D. Young, 
Chairman of the Board of the General Electric 
Company, Melvin A. Traylor, President of the First 
National Bank of Chicago, B. W. Palmer, Chair- 
man of the Executive Committee of the United 
Fruit Company; Junius Parker, Chairman of the 
Board of the American Tobacco Company, and 
many others. 

Accordingly, in view of this close association 
between business and law, I shall discuss the sub- 












ject of this evening, “Some Modern Trends in In- 
dustrial Corporation Financing,” not only from a 
legal, but from a business standpoint as well. 
Trend from Par to No-Par Shares 
The first trend to which I would call your 
attention is that from par to non-par shares. Con 


sidering the fact that the first valid non-par stock 
act was not passed until 1912 and the second until 
1916, the tremendous shift wl 


has come from 
par to non par shares _in the last tet 
ing short of astounding 

To be sure, part of this shift was due to the 
fact that during and for several years after the war, 
just when no par shares were first beginning to 
be known and needed some impetus, they were 
given a tremendous advantage over par shares by 
the income tax laws, in that exchanges of stock, 
mergers, consolidations and reorganizations could 
be effected with non-par shares without income tax 
liability, which would have been prohibitive from 
a tax standpoint with par shares 

However, it was not any extraneous advan 
tages such as income or stamp tax laws which were 
responsible for the tremendous growth in non-pat 
financing in the last few years, but rather the ad 
vantages inherent in non-par shares themselves 

Under the non-par laws of many states, a much 
more flexible financial set-up could be effected than 
with par shares, an¢ reat number of 
new companies were organized many old ones 
reorganized with Class A and Class B common 
shares, 


years 1s notn 





| 


shares, or preferred and ordinary common 
the A or preferred common shares | in rela 
tion to the B or deferred common shares, many of 
the characteristics, limitations, preferences and 
safeguards of the old time par preferreds 

As a matter of fac 
tages of non-par stocks esteemed to be that by 


*f 


reat were the advan 
January Ist, 1928, nearly forty-three per cent of all 
stock issues other than Railroads listed on the New 
York Stock Exchange were, acco ding to the Na 
tional Industrial Conference Board, non-par shares 

Of course a great many ynsiderations of a 
novel character, some legal d some practical, 
arose in connection with non par shares which 
might be of interest to However, in this 


brief address I can touch o1 nly a very few 


1 , 
iwvyers 


Pitfalls in Connection with No Par Shares 


First of all I want to sound a warning in con 
nection with the drawing of the preferential divi 
dend provisions of Cl: r Preference Common 
shares where it is desired to make these dividends 
non-cumulative 
rendered in the last few years making par preferred 
stocks expressly stipulated by the charter to be 
non-cumulative, cumulative to a certain extent, 
unless the charter beyond any possible doubt indi- 
cates a contrary intent. These decisions 
follows: Day vs. United States Cast Iron Pipe & 
Foundry Company 126 Atl. 302 (Court of Errors 

( 
I 






f 
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this in view of several decisions 


are as 


and Appeals N. J. 1924); Collins vs. Portland Elec 
tric Power Company 12 Fe 671 (U. S. Cire 
Ct. of Ap. 9th Cit 1926); Barclay vs. Wabash 
Ry. Co. U. S. Cire. Ct. of Ap. 2nd Cire. 1929 

In the United States Cast Iron Pipe case, it 
appeared that preferred dividends had not beet 
paid for several years, although the same had been 
earned. In 1922 a dividend of seven per cent on the 
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“ag 





lividend then declared on the common out of su! 
plus earnings accumulated in the years in whi 
no dividend on the non-cumulative preferred had 
been paid In an action brought 1 preterre 
shareholder to enjoin the payment of 1 dividen 
n the con n, the Court granted the injunctx 
ind held t idends could ( leciare 
the common until the earnings ot | d 
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ive preterré However, the Court did t make 
the non-cumulative preterred entirely cumulative 
that is, it did not make all surplus of the Compa 
ivailable for arrearages in preferr: " 
it expressly s ed that arrearages $ 


the non-cumulative preferred «ould not, as wou 


be the case in a cumulative preferr« 


surplus earnings made in any year in excess 
the preferred dividend requirement for that year 
In eftect the Court held that under N 

Statutes, which did not difter mate 

tatutes, a corporation was requir¢ 

eparate surplus tunds, one availabl reterre 
lividends and one available for « 

and that dividends could not be pa t] stocl 
ut of surplus set apart tor the « 

other words earnings made in any year up to the 


non-cumulative preferred dividend « 


be declared anything but the prefez 
earnings in excess of these could 
m the common stock 

Secondly, | want to suggest tha er 
x no par corporation having a surplus which 
desires to keep n hole or part 
payment of dividends, wants to ! rt its pal 
shares or no-par shares into non pa ires of the 





Same or a new corporation, or want to merge 





issets with those of a new corporat excnang¢ 
for the new corporation’s no par shares 
clearly stated in the resolutions and set up on tl 
porate books exactly what part of 1 money 
shares or other considerations turned for the ne 
par shares, is to be considered as capital from whicl 
lividends cannot be paid, and what part is to 
deemed surplus to be available for th ment 


dividends. Unless such careful segregation is mad 
all the consideration paid in for the non par shares 
including previous surplus, will under the laws 
many states, be frozen into the capital back of 


non par shares issued on the reorga t 
merger, and cease to be available fo 1e1 i 


tribution. 
Thirdly I want 


to point out tl 


that the charter of a corporation state statut 
give its Board of Directors or a majority of tl 
shareholders the right to issue non par shares 
such considerations as it or they may deem best 
will not prevent courts of equity from interver 

on application of existing shareholders to protect 
the dilution of their shares by the issuance of n¢ 


shares by the Board or shareholders clearly bel 
their real value. Thus, if a corporation has 
hundred thousand no par s 
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by trading seven per cent preferred stocks for their 
five per cent bonds. 

Then came the war, with its jump in prices and 
profits, and its worthless printing press German 
marks, and its unheard of drop in the purchasing 
power of the United States gold dollar. So great 
was the increase in prices in the United States from 
year to year that in May 1920 our gold dollar, which 
ve had fetishly been accustomed to consider abso 
lutely stable because of its unchanging content of 


23.22 grains of pure gold, had, according to the 
United States Bureau of Labor Statistics, which 


based its calculation on the wholesale prices of over 
four hundred commodities selected by the Bureau 
and weighted according to their importance in con- 
sumption, dropped to twenty-seven per cent of the 
purchasing power of the same gold dollar in 1896 
In other words, an investor who had paid One 
Thousand Dollars for a first grade twenty-five year 
Thousand Dollar Bond in 1895 and to whom a 
Thousand gold dollars were repaid by the issuing 
company in 1920 at the maturity of the bond, got 
back in purchasing equivalent really about what 
Two Hundred and Seventy Dollars would have 
bought him in 1895. In other words, on what he 
had supposed to be a Gibraltar investment, he had 
in the course of twenty-five years really lost on his 
principal seventy-three per cent, although the bond 
had really been repaid to him supposedly in full 

Gradually this fluctuating character of our 
dollar began to have its effect upon fixed income in 
vestments like bonds, debentures and preferred 
stocks. Conservative investors began to see that 
in a period of rising prices a fixed income was at a 
great disadvantage, and that a fixed income always 
gambled on the purchasing power of the dollar, to 
the investor’s advantage when prices went down 
and to his disadvantage when they went up. They 
also saw that this disadvantage did not apply to 
common stocks, that indeed these had fared very 
well during the period of rising prices, because, as 
prices had risen, corporate earnings and dividends 
had risen with them. 

These facts, and especially the gigantic profits 
made by some of the larger corporations and the 
high prices attained by some common stocks on the 
Exchange, whetted the appetites of investors for a 
share in the bounteous war and post-war common 
stock profits, and dulled their desire for fixed in- 
come securities, especially as they began to realize 
that in case an issuing corporation got into financial 
difficulties, its bonds and debentures by no means 
always paid out in full, that preferred stocks paid 
out not at all, and that in reorganizations where the 
capital structure of the corporation was readjusted. 
preferred stocks rarely fared better than common 
stocks. 

In this situation the ever alert investment 
bankers saw the great possibilities of introducing 
something new to the investing public and putting 
new wares on their shelves. Accordingly, endless 
varieties of Class A, or preferred, or preference 
common shares, with Class B or ordinary or de- 
ferred common shares subordinate to them in divi- 
dend and other rights, soon made their appearance, 
giving to the investor through the preference com- 
mon shares a preference in dividends up to a certain 
amount and also either an equality or participation 
with the deferred common shares in earnings 

































































beyond the preference, or else a right of conversion 
into the deferred. 

For those investors who could not bring them- 
selves to invest entirely in common stocks even of 
a preferential character, bonds, debentures, notes 
and par preferred stocks were made available, but 
always either convertible into common shares or 
with a bonus of common, or participating in earn- 
ings of the company in certain contingencies or up 
to certain per cents, or else having attached there- 
to common stock purchase warrants, sometimes 
detachable and sometimes not. Indeed, so universal 
did the demand on the part of investors for some 
sort of participation in the larger earning possi- 
bilities of companies become that today the great 
bulk of industrial financing, except in the case of 
the very strongest companies, is done either in com- 
mon stocks alone or else with some participation, 
conversion or purchase feature forming part of the 
securities sold. 

One of the greatest recent features in influenc- 
ing the investing world to look with increased favor 
upon common stocks was a book published in 1925 
by Edgar Lawrence Smith, entitled “Common 
Stocks as Long Term Investments’. This book 
propounded and by detailed evidence proved the 
startling thesis that both from the close of the Civil 
War in 1866 to 1897 when our currency was ap- 
preciating, and from 1897 to 1922 when currency 
was depreciating, high grade diversified common 
stocks were far superior long term investments to 
high grade bonds. 

In one respect this trend toward equity financ- 
ing has been very beneficial, not only to corpora- 
tions but to their stockholders as well. By reason 
of the attractiveness of common shares to the pub- 
lic, industrial corporations whose managements 
have been willing to part with a substantial com- 
mon stock interest, have in many instances been 
able to simplify their financing by issuing common 
stocks only instead of common stocks and possibly 
preferred stocks or bonds. This of course has 
strengthened the corporations by freeing them of 
fixed charges, a fact which necessarily improved the 
market position of their common shares and may 
avoid tragedies in case of some future financial de- 
pression. 

Whether there will be a reaction from this 
trend toward equity financing and a return to fixed 
income securities as market conditions change and 
the purchasing power of the dollar increases, no one 
can tell. 


Purchase Warrants—Redemption Rights 


There are one or two features of the new types 
of securities giving participation in common stock 
earnings that I should like to comment on. One is 
that it is generally preferable to make debentures, 
bonds and preferred shares convertible into common 
shares on a certain basis, to having common stock 
purchase warrants attached to them. The reason is 
that if the purchase warrants are detachable, they 
are frequently detached and sold, with the result 
that the general value of the bonds or debentures 
is depressed and the credit of the issuing corpora- 
tion thereby impaired. 

On the other hand, if the purchase warrants are 
not detachable, the securities of which they form a 
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part are not so attractive and do not sell at as high 
a figure to the investing public. 
warants are generally exercised when the company 
is most prosperous, i. e. when the common stock is 


Again, as purchase 





most attractive and the company needs money least 
money is often paid into the company for the stock 
purchased under the warrants when the company 

least needs it. 

For these reasons, and especially because upor F 
the exercise of a conversion right the outstanding : 
securities of the company are not increased, whereas 
when a right to purchase under a purchase warrant 
is exercised their total is increased, it is preferabl } 
to make debentures and bonds and preferred stock \ 
convertible into common shares, to attaching pur j 


chase warrants to them. 

In this connection I want to suggest the im 
portance of exercising great care in the drawing of 
purchase warrants so as to make clear the exact 
rights therein of the warrant holders with respect 
to stock dividends, stock split-ups, exchanges of 
stock, etc. on the shares which they have the right 
to purchase between the time the warrant is issued 
to them and the purchase right is exercised 

Another feature worthy of comment is the alt 
gether too high redemption price which has be« 
placed on many issues of Class A common or pret 
erence common shares. Thus, some A commo 
shares marketed at Forty Dollars to the publi 
have provided a redemption price as high as Se\ 
enty-Five to Eighty-Five Dollars. Such a high re 
demption price may, of course, make the security 
more alluring to the investor. However, a forty 
point spread is such a great price for a corporatio1 
to pay for the privilege of redeeming a stock that 
this feature might well at some future time block 
some refinancing or reorganization plan becaus« 
of its prohibitive financing cost. Where a Class A 
common cannot be sold without a high redemption 
price because the public has become used to such 
a high redemption basis, it might be advisable fo 
the corporation to issue a debenture with a war 
rant for the purchase of common stock attached 
as redemption prices on debentures are as a rule 
very low 


Trend Away from Bankers or Management Shares 


The third trend in industrial corporation financ 
ing to which I would call your attention is away 
from classifications in voting rights among various 
classes of common shares which made for banke: 
or small group control of corporations, to uniform 
voting rights for all common shares. 

For many years prior to 1924 investors had 
accepted without a murmur bonds and debenture 
which gave them no voting rights even in case oi 
default in interest thereon, and also preferred stock 
which gave them no voting rights until default 
a certain number of dividends thereon. The in 
vestors accepted these and left the management 
the corporation entirely to other interests—and thei 
wisdom in so doing may be subject to very gra\ 
question—because they recognized that their ow 
securities had tangible assets back of them in 
amount at least equal to their face value, whereas 
the voting common shareholders had nothing except 
earning possibilities back of them, which necessari! 
depended for their value on their own successfu 








ge ce apm 


ch tl 
stake in the « 
tire control 
Another « 
nd’s Industt 
yn-voting Cl 
»000 Clas 
iting rights 
vhich was 
before the ( 
York Stock E 
The ex 


some cases the 


flotation, was tf 
others, | 
lotation, it 


Ho 


areholder 


wever! 


ents, was eft 
ant and bitir 
fessor Willian 
Monthly” of J 


xchange List 
situation on J: 


resolution on 
the Committee 
sting of secur 
matter of votit 
ful Listing C 


xchange hous 


there was a sl 


that hoped to ¢ 


nger issued 


mn tne exercise 


of their voting 


the years 1924 and 1925, how- 
ynceived and carried 


le by bankers and insiders of re- 


rporations in them- 
id to the public not 
rights in the form of preferred 
y all the corpora- 
ing and good will 
retained voting 
ing comparatively little or no 


ther words, they 


this type of financing was that 


tead & Company in the Dodge 


) 


125. This Company when floated 
-arried on its books at Seventy- 


ied by appraisers at Ninety Mil- 


gs for the five years preceding 
Millions, the earnings for 1924 
en Millions and the expected 
having been Twenty Millions. 
sold to the bankers for One Hun- 
Million dollars. By sale to the 
1 preferred stocks of the new 
n and a half non-voting Class 
t is generally understood the 
themselves for their entire pur- 
| 


ng, however, all the voting com- 


ng of five hundred thousand B 


words, although the public had 
lar for all the assets of the com- 


n Fifty-Six Millions or more for 
italized « arning possibiltes, and 
rs had practically no financial 
y whatsoever, they retained en- 
1 direction of it. 
le closer to home was Cleve- 
tion, with 598,000 
hares offered to the public, and 
res which possessed the sole 


yon Corpora 


ned by the insiders, a situation 


ver, recently changed, shortly 
as put on the New 


ys stock w 


uld be multiplied manifold. In 


ntrol, as in the Hire Root Beer 
ved in 3,872 management shares. 


Stern Bros. Department Store 


ffected through a voting trust. 


tendency to strip the public 


ny 1 
ting rights among common 
voting trust or other arrange- 


y cl l as a result of a bril- 
ritical article written by Pro- 
ipley of Harvard in the “Atlantic 
ry, 1926. The New York Stock 
Committee took notice of the 
ry 7, 1926, when it adopted a 
ubject which simply stated that 
considering applications for the 
will give careful thought to the 
ntrol.” This from the all-power- 
he average stock 
the voice of God. Immediately 

scene and large corporations 
eir shares on the Exchange no 
stock substan- 





ee was, to t 
( 


j ff « NOT 
iS OF COMmmon 






























































131 


tially alike except for the fact that one voted and 
the other did not. The idea of banker control of 
corporations sold to the public was all but killed 
by this action of the Listing Committee and by its 
action taking away from broker members the right 
previously exercised by them to vote street cer- 
tificates standing in their names, but really belong- 
ing to their clients or others without the consent 
of the real owners. The decision of the Interstate 
Commerce Commission disapproving the Nickel 
Plate Merger in March, 1926, largely because it 
contemplated great extensions of the non-voting 
preferred stock and the control of the system largely 
by a small corporation whose stock was involved in 
voting trusts, completed the job and effectually 
killed it. 
Dangers to Bankers of Banker Control 


Perhaps one reason why banker control died 
so quickly was because of the chances of liability 
it involved for the bankers. It was pointed out to 
them that there was grave danger under general 
equitable principles of their being held, as owners 
of the management shares, to be fiduciaries, and that 
while Courts would not ordinarily examine into the 
motives leading stockholders to exercise their voting 
rights, they would do so where these stockholders, 
through concentrated retention of mangement 
shares, really were responsible for the management 
of the corporation. Thus, while owners of a ma- 
jority of corporate stock could with propriety vote 
their stock in favor of a proposed transaction al- 
though they were individually interested in it, man- 
agement or banker controlling stockholders could 
not do so, since they would be expected not merely 
to protect their own holdings, but the holdings of 
the other stockholders as well. Indeed, there was 
a great likelihood that the management sharehold- 
ers might be held liable jointly with the directors 
for mismanagement of corporate affairs if they could 
not affirmatively rebut the presumption that they 
had assented to their acts. 

In this situation it was open to question 
whether, for instance, if Dillon-Read controlled 
Dodge Bros. through management stock, it could, 
with even an entirely fair profit to itself, under- 
write the company’s securities, or whether, if it 
controlled both the Goodyear Tire & Rubber Co. 
and Dodge Bros. through management stock, it 
could arrange for a contract between them where- 
under Dodge Bros. bought all its tires from Good- 
year. In view of the many allied interests which 
banking groups had, this situation was fraught with 
many menacing possibilities, and might well have 
influenced bankers to abandon the idea of manage- 
ment control. 

Perhaps the leading case on this general sub- 
ject is Central Trust Co. vs. Bridges, 57 Fed. 753, 
6th Cire. 1893, in which Chief Justice Taft, then 
Circuit Judge, said: 

“The vice of such contracts is—that they are contracts 
made by a corporation with one who exercised such an undue 
influence over the directors by reason of his relation to them 
as principal stockholder or otherwise, that it is inequitable 
or unconscionable for him by such influence to secure individ- 
ual profit to himself at the expense of the corporation and its 
other stockholders and bondholders. 

This subject of corporate control is of the great- 
est complexity, and is getting more complex as pro- 
visions, which I think are often unjust, are being 










































13 BAR 


? \ MEI CAN 





inserted in corporate charters V from 
stockholders pre-emptiv rights to subscribe to new 


issues of stock except in the discretion of the Board, 
and doing away with cur tive eg, thus bar 


ring minorities of representation on the Board 
rendering them inarticulate 
Of course, it is impossible in tl D 
cuss this problem of ting control any 
There are, however, o1 r two dera 
I should just like to met 
Bankers Control as Against Stockholders Control 
While t 


he idea f all st kholders hav 


First 


ing equal voting rights ubt theoretically 
right as an abstract democratic principle, is it 


better to have widely diffused stock | lings so that 
nobody is really responsible for the maz 
and so that very 
gain control of the m inagement be 
very diffuseness, or to have some reputable 
group that has put out the stock and h 
tation at stake responsil e for such control 
the American Telephone & Telegraph Con 
in excess of four hundr« 


lagement 
holdings can 
of this 
banking 
as its repu 
? Thus, 

has 
, 


d thousand stockholders of 


small concentrated 


ause 


pany 





whom none owns more th one per cent of the 
total corporate stock It woul be no small task 
to get these diffused stockholders to act i 
mony and effectively against a concentrated small 
minority seeking control of the company. Incide1 
tally, when a stockholder of this company a while 
ago wanted to acquire more thar ne per cent of 


couraged 


*] ad no 
Il .! 0 


its stock, it was rej 
by the officials fror 
Second: 
fied voting stockholders aré 
blindly the directors whom the} 
but who really most of the time have 
elected, i. e., follow them even to the point of doing 
their bidding in connection with « lidations and 
exchanges of stock proposed | 
the stock that hether as a 
result of manipulation or otherwise, a higher maz 
ket value than that to be exchanged, would it 
be better if these stockholders, who cannot easily 
act together, could look for the safeguarding of thei 
interests to a definitely il 


lal | . 
dely diversi- 
and 
, 
+} 
t 


ney elect, 


In view of the fact th 
ee] follow 
nl 


< 


1 ' 
themseives 


m. so long as 


is to be received 


not 





responsible group like un 
derwriting bankers who have of the vol 
assumed responsibility and may, therefore, be 
to a very strict accountabu.ity, 1 to a Board 


‘ 


which could say that it really ha en elected by 
the stockholders and, thereforé resented 
interests and their judgmet 


thei 


Third: Again, if directors a1 to too strict 
accountability generally, | not the ablest met 


hesitate to accept directorships rations for 


fear that they may be subjected 1 indless suits 
and to the 
trials at the instance of disgruntled and misguided 


vicissitudes and harrassments of 


stockholders? 

Fourth: Should not bond debenturs 
holders and preferred stockholders be given voting 
rights, seeing that in the end t ifety of eve 
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SHAKESPEARE AND THE LAW" 


‘on Controversy—Futility of Argument with One Committed to the 
* Authorship of Shakespeare’s Plays Interestingly Illustrated by Ex- 


with Mark Twain—Logic of Pro-Baconians Could Be Made 
lly Well That Mark Twain Did Not Write His Own Works 


By James M. Beck 
} Solu itor General rf the Untted States 
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were written there. If he were, indeed, the author 
of the plays commonly attributed to Shakespeare, it 
is probable that he would have written many of 
them in Gray’s Inn. To those who love the Inn, it 
would be a matter of immense pride to believe that 
this of legal learning, which still 
remains one of the most fascinating relics of Tudor 
days, was the place where “Hamlet” was wrtitten, as 
well as the “Advancement of Learning.” 

I must confess, however, that even this added 
glory of the Inn, were it possible, would not wholly 
me to the idea that the man, who so 
shamelessly betrayed his friend and patron, Essex, 
was the man who wrote plays, in which the vice 
of ingratitude was denounced above every other 
human failing. Moreover, I am loath to believe 
that the sublimity of Shakespeare’s moral philoso- 
phy, its supreme faith in justice, should have been 
written by one, who betrayed the trust reposed in 
him, as Lord Chancellor Bacon did when he ac- 
cepted bribes from litigants. 

The true lover of Shakespeare naturally hesi- 
tates to dignify the Baconian theory with any 
discussion, for it has been well said by some great 
Shakespearean editor that there is only one man 
who is more unreasonable than the Baconian, and 
that is the man who attempts to argue with him. 
Of this I had, about twenty years ago, an amusing 
illustration, which it may be well to record here. 
It shows how a strong and vigorous mind, when 
infected with the virus of the Baconian theory, 
can lose all sense of proportion and follow a line 
and method of reasoning, which if applied to any 
other problem, would be supremely ridiculous. 

It was my privilege to know Mark Twain in 
his last years. My acquaintance with him origi- 
nated in our common affection for the late Henry 
H. Rogers. In the year 1909, Mr. Rogers had com 
pleted a railroad, which he had built with his own 
funds at an expense of over thirty millions of 
dollars. The Chamber of Commerce of Norfolk, 
Virginia, the terminus of the railroad, signalized its 
completion by giving a dinner to the great man 
of affairs, who, at a great hazard to his personal 
fortunes, had so munificently constructed the rail- 
road from his own resources. Mr. Rogers invited 
Mark Twain and the writer to be his personal guests 
at that dinner and, in the course of my address, 
I quoted some passages from Shakespeare. This 
interested Mark Twain and, after Mr. Rogers’ 
death, which took place a few months later, Mark 
Twain invited me to come to his home at Storm 
field to discuss the authorship of Shakespeare’s 
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plays. He had previously sent me a book, which 
he had recently written on the subject and which 
bore the fanciful title, “Is Shakespeare Dead?” 
Upon the flyleaf he had written the following: 

“There’s mountains of history to prove that the human 
being will not take the real thing when he can get a fetish in 
place of it.” 

To Mark Twain, the “fetish” 
accepted for over three centuries, t 
had written the plays, 

The receipt of this book was followed by a 
letter, dated April 25, 1909, which concluded: “You 
must come up here and give me a week-end—then 
we'll discuss and discuss. Name a date, won’t 
you, that will be to your convenience? and let me 
know.” 

While it was a privilege to spend a week-end 
with the great humorist and philosopher, whose 
end was even then fast approaching, yet I confess 
the prospect of discussing this stale problem with 
a fanatical Baconian was not alluring. I had read 
his book and had not been impressed with the 
soundness of its reasoning, although his chief argu- 
ment, that the plays indubitably disclosed the fact 
that the dramatist must have been a lawyer, had 
always given me some concern. The book indi- 
cated that Mark Twain’s doubts had not been of 
recent origin, but that he had considered the ques- 
tion for many years. Curiously enough, he tells 
us in the opening chapter that, when he was an 
assistant pilot on a Mississippi steamer in his 
early years, he would often discuss the subject 
with the chief pilot, one Ealer. While guiding the 
boat in the tortuous channels of the Mississippi, 
Ealer would quote reams of Shakespeare’s verse to 
his admiring friend and assistant. Frequently the 
discussion turned upon the theory, then recently 
advanced by a Miss Delia Bacon (who a few years 
later ended her career in an insane asylum) that 
the true author of the plays was Francis Bacon. 

Because of the curious sequel that followed in 
my own discussion with Mark Twain, I venture to 
quote from “Is Shakespeare Dead?” 

Mark Twain, commenting on the manner 
which Ealer argued the Baconian theory, writes: 


in 


“He did his arguing with heat, with energy, with violence; 
and I did mine with the reserve and moderation of a subordi- 
nate who does not like to be flung out of a pilot-house that is 
perched forty feet above the water. He was fiercely loyal to 
Shakespeare and cordially scornful of Bacon and of all the 
pretensions of the Baconians.” 

Mark Twain proceeds to tell us that he soon 
became a believer in the Baconian theory, boldly 
accepted battle with his superior and confounded 
his opponent by the argument that, if Shakespeare 
had in his plays used a large number of technical 
terms, which were only known to pilots, the con 
clusion would follow irresistibly that the author 
must have been a pilot. Apparently Ealer could 
not answer this analogy and Mark Twain adds: 

“It was a triumph for me. He was silent awhile and I 
knew what was happening: he was losing his temper. And I 
knew he would presently close the session with the same old 
argument that was always his stay and support in time of 
need; the same old argument, the one I couldn’t answer, that 
I was an ass and better shut up. He dehvered it and I 
obeyed.” 

When I reached Mark Twain’s home and my 
baggage had been taken bv the valet Mark Twain 
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took me into the hbrary and went at his favorite 
topic as abruptly as Hamlet made the players “give 
a taste of their quality.” We were “e’en to’t like 
French falconers, fly at anything we see.” As 
Mark Twain was then well in years and had spent 
sufficient time in controversial strife to realize the 
absurdity of a loss of temper in any discussion, | 
should have supposed that he would have discussed 
the question temperately and soberly, but the event 
proved that he was as incapable of this moderation 
as was Ealer fifty years before on the Mississippi 
steamboat. As the discussion proceeded, I natu- 
rally suggested some of the many arguments, 
which, if documentary history has any value, sup- 
port the claims of the Stratford poet. The more 
submitted the arguments for his considerat 
1€é more passionate his temper became. At first, 
s regarded this with some amusement, but later 
with some concern. Finally, when | advanced some 
argument to which he could not give even a plau- 
sible answer, he suddenly burst into a volley of 
profanity, worthy of his early days on the Missis 
sippi, and cursed and reviled Shakespeare with a 
coarseness of phrase that would have done justice 
to Falstaff and his companions. After this explo- 
sion, he sullenly went into the billiard room and 
commenced to knock the balls idly about, while 
I went up to my room and considered whether | 
should pack my valises and make my adieus. We 
met again at dinner, but nothing was said about 
the disputed question, nor in the few remaining 
days of my visit. On the following morning, we 
took a long walk over the hills of Connecticut and 
no one could have been more delightful than Mark 
Twain. We ran the gamut of human problems and 
always in good temper and I gais ed a clearer idea 
of his original and, generally, noble mind than | 
had at any previous time, but neither of us ven 
tured to refer again to the controversial subject. 
Nothing better illustrates the pernicious effect 
upon the reasoning power of a vigorous mind than 
the fanatical interest which Mark Twain took 1 
the Baconian theory. It became an obsession with 
him and, as with so many other vigorous minds 
who have been infected with the virus, he lost all 
sense of proportion in his reasoning. Had he been 
merely an academic scholar, this would not have 
been so strange, for when the “wish is her to 
the thought,” it is pitiful how far astray a scholarly 
mind can go. But Mark Twain was a man of the 
world and his wits had been sharpened in the keen 
competition of life. He was a realist and generally 
reasoned soundly. But, like most Baconians, he 
lost all sense of proportion when his mind dwelt 
upon this subject. His Boswell, Albert Bigelow 
Paine, records the following conversation in 1908 


10n, 





“Mark Twain said, ‘I know that Shakespeare did not write 
those plays and I have reason to believe he did not touch the 
text in any way.’ 

‘How can you be so positive’? I asked 

He replied, ‘I have private knowledge from a source that 
cannot be questioned,’” 

When Paine expressed his surprise, he found 
that he was “clearly in earnest,” and Mark Twain 
added, quite seriously: 

“It is the great discovery of the age. The world will 
soon ring with it. I wish I could tell you about it, but I have 
passed my word. You will not have long to wait.” 

Paine then sailed for the Mediterranean and 
awaited word from Mark Twain as to the great dis 
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ry. but no word came. On his return to Storm- 
| he eagerly asked Mark Twain whether the 
tery had yet been announced to the world and 
; told, to again quote the biographer, that 
matter had been delayed, but that he was no longer re- 
i to suppress it; that the revelation was in the form of 
xk—a book which revealed conclusively to any one who 
ld take the trouble to follow the directions that the 
tic name of Francis Bacon in a great variety of forms 
rough mat probably through all—of the so-called 
espeare plays. He said it was far and away beyond any- 
the kind ever published; that Ignatious Donnelly and 
had merely glimpsed the truth, but that the author of 
k, William S 300th, had demonstrated, beyond any 
t or question t the Bacon signatures were there.”* 
The Booth book soon appeared and Mark 
uin and Pai: ent many an evening in work- 
out the cipher in accordance with the 
th formul 1 Paine records that Mark Twain 
fessed : Ities had been more or less defeated 
ittempting to f the ciphers, and he complained bitterly 
} t the evidence t been set forth so that he who merely 
, ms a book might grasp it.” 
' However, tl pursued their cabalistic studies 
|, while Paine records that it was “an interest- 


if not wl convincing, occupation,” yet 


lark Twain never doubted and was so completely 
ivinced that Bacon wrote the plays that on one 
| -asion, when he had just witnessed a performance 
f “Romeo and Juliet,” he said, “That is about the 


st play that Lord Bacon ever wrote.” 
It is certainly a reflection upon the reasoning 
f ededly vigorous mind that Mark 
vain could have seriously taken the claptrap of 
is, or any, pretended cipher, but to the Baconian 
thing is incredible. He can read a connected 
pher history through the plays, as printed in the 
rst Folio, and can blandly ignore the fact that 
plays were put together seven years after 
ikespeare’s death and with so little method or 
irpose that “Troilus and Cressida” was at the 
ist moment interpolated in the middle of the vol- 
e. The man who could suppose that these plays, 
ritten at different times in a period of over twenty 
irs, and only published after the author’s death, 


— 


wers Of a co 


uld contain a connected cipher, which on the 
eory was necessarily designed at the time the 


lays were written, is quite capable of believing 
it the moon is made of green cheese. 

One argument I could have advanced on that 
asion to Mark Twain, but refrained from doing 

because I have always appreciated the force of 
1 that discussion is at an end 
hen personalities are introduced. I have in mind 
it fact that every argument that can be adduced 
prove, a pri that Shakespeare could not have 
ritten his plays, could be used with even greater 
Mark Twain never wrote his 


Johnson’s maxin 


ce to prove 


ks. The basic argument of the Baconian theory 
that a country boy, who, it is assumed had a 
rv limited education and who came to London 


an early age uld not, by any possibility, have 
ritten, within next twenty years, thirty-six 
lavs, of which twenty are acknowledged master- 
ces, especially as the plavs disclose a wide knowl- 
lee of human life 
The same areument could he applied with even 









greater force to Mark Twain. Here was a boy 
who was born in a little Missouri village of fifty 
houses; had little school education and certainly 
none that was comparable with the very excellent 
guild school at Stratford, and whose crude early 
environment, although somewhat better than that 
of the parentless waif, Huckleberry Finn, differed 
little from that of Tom Sawyer, whom he so graphi- 
cally drew from his own life and experience. The 
little border town was the last place that one would 
suppose would be the nursery of genius. At nine he 
runs away from home, as a stowaway on one of the 
Mississippi boats, but is caught and sent home; at 
eighteen he becomes a tramp printer and for fifteen 
months wandered from city to city in search of 
work. Then he becomes a “cub pilot” on one of the 
Mississippi steamboats and, notwithstanding Ealer’s 
interest in Shakespeare, it is quite evident that 
about him were men of meagre learning. Then 
he wanders across the great plains to the far West 
and becomes a prospector in a mining camp and 
finally drifts into village journalism. Then he be- 
came a lecturer and finally drifts to New York, 
where he delighted the world with the unique travel 
sketches of “Innocence Abroad.” 

Shakespeare said that “home-keeping youths 
have ever homely wits,” and it is quite evident that 
Mark Twain, who never had a college education, 
or even an elementary training, acquired all his 
knowledge in that greatest of all universities, the 
“College of Hard Knocks.” 

Notwithstanding this very unpromising be- 
ginning for an author, Mark Twain writes at least 
thirty volumes and, while the content is of very 
uneven merit, yet the best of his works seem des- 
tined, in an age of voluminous and ephemeral liter- 
ature, to be permanent additions to the world’s 
narrowing list of classics. If his books had dealt 
only with life on the Mississippi, or in the Ne- 
vada mining camps, there would be no occasion 
for surprise that a keen mind could have taken 
such unusual scenes and made of them permanent 
additions to literature. But Mark Twain’s col- 
lected works cover many matters, which he could 
never have learned on a Mississippi steamboat, or 
in a Nevada mining camp. They show a very con- 
siderable range of study and, while his style is as 
uneven in merit as the substance of the text, yet 
there are “purple passages,” which are not un- 
worthy of the great masters of English prose. He 
had the reasoning of a philosopher, the imagination 
of a poet, and a real gift for beautiful prose, which, 
taking him at his best, makes him a great writer. 

Reasoning, a priori, there is nothing more in- 
credible than that an uneducated waif from Mis 
souri could have ascended the heights that Mark 
Twain reached. By comparison, the Shakespeare 
problem is comparatively easy, for Shakespeare 
had an excellent training in the Grammar school 
at Stratford, certainly studied Latin and probably 
Greek, and, if we are to believe the only authentic 
record as to the missing years (1587-92), which we 
have from the old chronicler of the Restoration 
theatre, Beaston, he was during those missing five 
years a “school teacher in the country.” As such, he 
could well have pursued the studies of the classics, 
which he began at Stratford. Whether this is so 
or not, the fact remains that Shakespeare’s natural 
advantages, so far as we know them, were rich in 













































































































comparison with those of Mark Twain and, if the 


@ priori, argument of incapacity from lack of educa 
tion applies in Shakespeare’s case. it applies with 
even greater strength in Mark Twain’s case 
I sometimes regret that I did t it advance this 
argument to Mark Twain in our discussion, but 
his anger would probably have not been lessened 
by so personal an illusion and yet it might have 
gone far to convince him that the v ly gratuitous 
assumption that a genius could not produce great 
work, unless he had a college pen nt is un 
warranted. Franklin is another illustration. He 
had only the crudest elem: ntary education for two 
years and yet became the greatest and most versatile 
intellectual genius of his age 
The only other argument for the Baconian 
theory, which has ever given any rational human 
being reason for pause, is that the writer of the 
plays must have been a lawyer and that there is 
no reason to believe that Shakespeare was a lawyer. 
This is Mark Twain’s main areument in his “Ts 
Shakespeare Dead?” He says 
“If I were required to superintend a Ba on-Shakespeare 
controversy, I would narrow the matter to a single question— 
the only one, so far as the prev us controversies have in- 


formed me, concerning which illustrj us experts of unimpeach- 
able competency have testified: “J/ 1s th thor of Shake- 
Speare’s Works a lawyer? 1 would put aside the guesses, and 
surmises, and perhapses, and might-have-heenc and could-have 
beens, and must-have beens, and we-are-iust fied-in-presuming 
and the rest of those vague spectres and shadows and indefi 
nitenesses, and stand or fall. win or lose, by the verdict ren 
dered by the jury upon that sincle question. If the verdict was 
Yes, I should feel quite c onvinced that the Stratford Shake- 
speare, the actor, manager and trader w lied so obscure 
so forgotten, so destitute of even village consequence that sixty 
years afterward no fellow-citizen and friend of his later days 


remembered to tell anything about hin lid not write the 
Works.” 

The argument was an old o1 [t was first 
stated by Malone, who seems to have been a more 


acute Shakespeare commentator than a lawyer, 
although the law was his profession. The argu 
ment had its greatest vogue when Lord Chief Jus 
tice Campbell, in 1859, published a book called, 
“Shakespeare’s Legal Requirements.” The Lord 
Chief Justice, with an unusual disregard of the 
value of testimony, delivered the sententious judg 
ment that only a lawyer could possibly have written 
the plays. He found that Shakesp« had a deep 
technical knowledge of the law, “and an easy famili 
arity with some of the most abstruse proceedings 
in English jurisprudence.” Later the Lord Chief 
Justice says: “Whenever he i: lulges this propen 
sity, he uniformly lays down good law.” 

Most lawyers know that Lord Campbell was 
more famed for his brilli: incy than for his accuracy. 
but, outside of the profession, it is not unnatural 
that the solemn wo a of a Lord Chief Justice. 
who subsequently became L. 1 Chancellor, should 
have made a profound impression upon many men 
Even the editors. who would not renounce the 
orthodox view as to the authorsh ip, felt obliged 
to follow Lord ( *hiet Justi tice Campbell 


m in praising 
the accuracy of Shake care's use of legal phrase 
ology, and the Lord Chancel! followed by 
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bservations. But vet. since princes will have 
is better they sh uld be graced with elegat 
vith cost ancing to song js f ere 
ure. I understand it, that the s ng be in qui 
nd accompanied i e broke us | 
to the device. Act in song, especial! 
extreme good gra I say acting, not dancing 
mean and vulgar thing ind the ices t 
be strong and manly ( i bass and a tenor. no 
litty high and tras not nice or 
placed one over against another, an ing 
catches, anthem é e great pleasure 1 
i a childis} 1Ti sity And generall 
ungs | h I here set down are su 
ally take the sense nd not respect petty w 
true, the alterations of scenes, so it | ] 
noise, are thir »f great beauty and pleasure 
and relie ve the eye, bef t be full »f the sa 
scenes abound with light specially col 
let the masquers, or ny other, that are 
the scene, lave s é€ mo ms upon the s 
leir coming down; for it draws the eye strang 
it with great pleasure to desire to see that it « 
liscern. Let the songs ty loud and cheerful 
illings Let <eW 
well-placed The colours that shew best y 
white, carnation, and a kind of water gree 
spangs, as they are of no great cost, so they are 
suits of the masquers be graceful, and such bh. 
en the vizars are off: not mariners, and the 


masques not be long; they have been c 


ummonl y 


aboons, wildmen, antics, beasts, rustics, 
iopes, pygn ( 


and the like, As ior angels, it is m 


giants, is on the other side as unfit 
of them be recreative and with some 


Sweet odours, suddenly coming forth, 
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: g. are, in such a company as there is steam and heat, things 
Double masques, one of 
But all is 


nd refreshment. 


another of ladies, addeth state and variety. 


m be kept clear and neat.” 


And now compare the passage in which Ham- 
ves the f ing advice to the players: 

Speak the I pray you, as I pronounced it to you, 
gly on tl gue; but if you mouth it, as many of 
players do, | 1 as lief the town-crier spoke my lines. 
lo not saw ir too much with your hand, thus, but 


gently; for in the very torrent, tempest, and, as I may 
hirl icquire and beget a 
O, it offends me to 
ul to hear at tious periwig-pated fellow tear a pas- 
atter to very rags, to split the ears of the ground- 

le of nothing but in- 


ssion, you must 


rance that n give it smoothness. 


W tor t st irt are ip 
able dumb-s vs and noise: I would have such a fellow 


yped tor oer d g le 


rmagant; it out-Herods Herod: pray 


\ wn discretion be 

tutor: s 1 to the word, the word to the action; 

I Spx 1 e, that you o’erste p not the modesty 

ire gs erdone is from the purpose of 
g, whose at the first and now, was and is, to 


is "twere, t mirror up to nature; to show virtue her 


1 the very age and body 


le 
+ 
y 
7 


overdone, or come 


A rdy off, though it e the unskilful laugh, cannot but make 
udicious gri¢ the censure of the which one must in 
ir allowance o’erweigh a whole theatre of others. O, there 


layers that I e seen play, 


and heard others praise, and 


t highly, not t eak it profanely, that, neither having the 
f Chris he gait of Christian, pagan, nor man, 
so strutted a bellowed that I have thought some of 


i made men and not made them well, 
so abominably.” 

[ selected these two excerpts because both 
both related to some extent 
Obviously, it would be quite 
from Bacon’s 
says with a poetical effusion of Shakespeare in 
ink verse or lyric form. Bacon’s Essays suggests 
e learned justice, “full of wise saws and modern 
suggestion of 
writes pedanti- 
ice does he illu- 
a metaphor or analogy. 
law of “Masques and Triumphs” 
Q the Bench. 
aders the benefit of his experi 


| i givit ' 
: nce in phrases that are colorless 
When, however, we turn to the Shakespeare 
<cerpt, we perceive at once the man of imagination 
nd feeling. N ne was more addicted to the use 
; 





air to contrast a prose selection 


stances.” N ere is there the 
ther imaginatio1 r feeling He 
illy and dogmatically Never ot 
nate his m«¢ 
T 7 | 

le lays down 
s if he decision 


were 1 ling a trom 


metaphor ar alogy than Shakespeare and 
is excerpt is, in this respect, no exception. The 
der will be essed with the passionate earn- 
tness of the speech. One feels that the writer 
els deeply I the sul ject which he discusses. It 
Imost suggests personal grievance, especially 
I had give full quotation where Shakes- 
e rebukes wns for saying more than is 

t down for the Che reader feels that the writer 
these | S a passionate interest in the 
‘atre and had a high conception of its ideals. He 
el the ss of the vet, who writes 
itiful line ! to hear them mangled in oral 
It ca s] estioned that Shakes- 






re was an tor. a poet and a dramatist, and 








these lines are those which one would naturally 
suppose a dramatic poet of high ideals would write 
in connection with the production of his plays. 

The essential point, however, is the difference 
in literary style and intellectual method. If Bacon 
wrote both excerpts, we would look for some simi- 
larity between them, and for this we look in vain. 

Assuming that Shakespeare’s knowledge of 
legal phraseology was more than the ordinary, un- 
less he had legal training, the argument that he 
could not have written the plays because he had 
no legal training ignores the fact that we do not 
know exactly what Shakespeare did after he left 
Stratford. Apart from some unreliable traditions, 
there is only the testimony, to which reference has 
already been made, that Shakespeare, after he left 
Stratford, was for some years a school teacher. 
For all that appears, he may have been for a time 
a student in one of the Inns of Court. Young men 
of good families—and Shakespeare was such—were 
often sent to the Inns of Court, even though they 
did not intend to become lawyers. 

While there is no evidence that Shakespeare 
was a student in any one of the Inns, yet, if he 
had been a student in Gray’s Inn, it would ex- 
plain several facts, which, in the absence of any 
explanation, are somewhat puzzling. One of them 
is the asserted familiarity with legal phraseology, 
and the other, his intimacy with the Earl of 
Southampton and other nobles of Elizabeth’s Court. 
Southampton, Pembroke and Montgomery were all 
students of Gray’s Inn, as were Bacon and Cecil. 
The friendly relations, which apparently existed 
between this Stratford boy and so great a noble as 
the Earl of Southampton, could thus be easily ex- 
plained and in the atmosphere of the Inn, Shakes- 
peare, although not studying for the Bar, would 
have heard much of the jargon of the law and 
pending litigation in the Courts. 

However, I will not imitate Mark Twain by 
thus giving to “airy nothings a local habitation 
and a name,” for I freely admit that there is no 
evidence, either documentary or of tradition, which 
gives any color to the conjecture. It is enough 
that Shakespeare, with an acquisitive genius, such 
as has rarely, if ever, been given to any man, living 
in an age when the two great movements of the 
time, that of the Reformation and of the Renais- 
sance, flowed in a common channel and reached 
their flood-tide in London, absorbed the learning 
of the time, even as Mark Twain, in his wanderings 
and travels, absorbed sufficient learning to write a 
scholarly history like that of “Joan of Are,” and 
to discuss with power and understanding many of 
the great problems of art, literature and history. 
If it be said that the analogy between Shakespeare 
and Mark Twain fails because the writings of the 
one are so incomparably superior to the other, the 
answer inevitably is that the genius of Mark Twain, 
as compared with that of Shakespeare, is that of 
our Sun to Betelgeuse. 


How Each Member Can Help 


On the last page of this issue of the Journal is printed 
the regular application blank for membership in the Ameri- 
can Bar Association. 

It is for the convenience of members interested in the 
growth and progress of the organization of which they are 
a part and who are willing to help increase its membership. 
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By Hon. CHARLI 


Former President of the 


HEN the three Bar Associations of this judi- 

cial department appeared before the Appel- 

late Division petitioning for an investigation 
of abuses, especially of those connected with what 
is known as “ambulance chasing,” we began a new 
chapter in the history of our Bar. We sounded 
the note of cooperation not simply as lawyers, but 
of associations of lawyers—thus mobilizing the or- 
ganized forces of the Bar for a definite campaign. 
We are awakening to the value of this sort of co- 
operation. What are its objects? What are its 
difficulties? What should be its methods? 

We wish the entire Bar to have a voice, a com- 
manding voice. We desire the concentration of 
influence. The object is plain enough when there 
is corruption, when lawyers betray their clients or 
are false to their larger trust, perverting the mach- 
inery of the courts to make it a vehicle of fraud and 
a device to ensnare the unfortunate. Then, the 
outraged sentiment of the entire Bar should find 
expression in investigation, condemnation and re- 
dress. It should clean its own house. It should 
demand of the courts the purging of their adminis 
tration. The way to proceed has been shown in 
the recent inquiries. By our united action the 
latent powers of the court were called into exercise, 
the expert service of lawyers was volunteered, and 
the needed measures of reform both in court rules 
and legislation have been recommended. 

We need something more than this sort of 
dealing with plain abuses, We desire to improve 
the tone of the Bar, to stiffen its self-respect, to se- 
cure a wider appreciation of professional standards. 
These are not the arbitrary standards of a caste. 
To commercialize the Bar, to introduce the methods 
of solicitation, of mass production, of trading on 
the opportunities for litigation, is inevitably to en- 
courage frauds and perjuries and to destroy the 
sense of the personal, fiduciary relation which pro- 
tects both the client and the court. To preserve 
the sentiment which subordinates gain to the con- 
ception of professional duty, which makes reputa- 
tion for soundness of advice, for integrity in coun- 
sel and performance, for loyalty to the client, to 
the court and to the law, the most highly prized 
reward in a career of constant toil amid tempta- 
tions and incitements to laxity—this is the great 
object which is fostered in our Associations and 
gives zest to our cooperative endeavors. With this 
zeal for the standards of the profession, we are 
equipped to aid in the never ending task of improv- 
ing the methods of administration of justice—in the 
constant pruning to get rid of what is archaic, sup- 
erfluous and injurious. We need daring and skill- 
ful surgery, as well as medicine, and it is a wise 
conservatism that knows how to employ both 

The difficulties of cooperation are no less mani- 
fest than its needs. The very size of the Bar, with 


*Address delivered at a banquet of Bronx County Bar Associa 
tion, given in the speaker's honor mn Januar 


OBJECT, DIFFICULTIES AND METHODS 
COOPERATION 


American Bar 





OF BAR 


ss EVANS HuGHEs* 


Association; Member 


f New York Bar 


its many thousands of members in this great me 
tropolis, is baffling. We have reason to fear that 
many are coming to the Bar who are unfitted t 
appreciate the requirements of professional duty 
We have not only the problems of technical legal 
education, the special equipment for practice, but 
the greater difficulties with respect to general cul 
ture and ethical training. But this is by no means 
the worst phase. The example of lawyers wh 
succeed, either despite or by the help of their mis 
deeds, causes the diseases of the administration 

justice to spread like an epidemic. Well 

young practitioners are corrupted by thei: 


who thrive on dishonorable and unpr 





practices, (Jur trouble is not simply in 
the pestilence out of the temple, but in destroyin 
it inside. How are we to do this, with these vast 


thousands of practitioners in a community where 
disregard of law is flaunted on every sid l be 
lieve that never at any place or never at any time 


has it been more difficult to maintain the stan 
of justice than here and now. We are grateful 


the contagion of health, that the leaven of whole 
some professional opinion is at work, but we must 


appraise the task, 

Another difficulty is in the preoccupations 
the better men at the Bar. In this community 
when a man is found who is well-trained, depend 
able, faithful and wise, as a good lawyer should be, 
the demands upon him mount to incredible bur 
The better youngsters in our law offices be 
come crowded with work. The burden 
middle life are bowed down by the multiplying 
cares of confiding clients. It is a sad spectacle it 


dens. 


arers Ol 


one sense to see gifted men so absorbed, but it is 
also inspiring. Despite the large pecuniary returns 
of success, what a vast amount of unrequited labor 


is performed by these men at our Bar. Once thé 
cause is espoused by a lawyer worthy of the name, 
no effort is too great. The demands of reputatior 
the sense of obligation, of honor, g 
Yet these overworked men are the 
Bar. It is to them we must look for every coopera 
tive effort that is worthwhile. It is the preoccupa 
tion of lawyers rather than their indifference that 
constitutes our most formidable obstacle 
Another difficulty which we enocunter w 
we come to deal with certain questions is diversity 
of interests. This is conspicuous in the selection of 
judges. Lawyers have not one voice. They are 
divided by their political affiliations. They wis! 
good men on the Bench, but they are responsive t 
the appeals of party associates and political ex 
pediency. Then, when we come to broad questior 
of changes in the law, and procedure, we meet dif 
ferent opinions conscientiously maintained. Law 
yers are experts in criticism. They are the natura 
antagonists of paper reforms. They are conserva 
tives by training and they are always ready to turt 


ive the urge 
le: r f +h 
iCaven or tne 
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ri reason on what they think are ill- 
eived proposals of change, 

here is nothing extraordinary about this. If 
wians ca t agree, if scientists dispute, why 
| lawyers be expected to have a common phil- 
pny or t i i the same views as to retorms in 
and administration? When we deal with cor- 
n, with crying abuses, we may expect unanim- 
least lemning an offense if not a 
ular individual. But when measures of reor- 
ition, of reconstruction of the facilities of 
e, are proj] l, differences in conviction, in 
| phi phy, in predilections, at once appear 
the train¢ ymbativeness of lawyers has a 

field : 
lt is sometimes said that lawyers largely com- 
our legislatures and therefore they could re- 
the lav procedure if they would. But 
yers in respect to legislation have not the unity 
ruild wit ngle interest, but the disunity 
e mem a profession largely devoted 
ntention he difficulty increases with the 
tance of the subject. It is least in minoft 
tters of proc ral reform. It is greatest when 
consider constitutional changes which would 


judicial organization or dispense 
nN 


historic a ngements which in the past have 
deemed so essential to liberty that they have 
protected | the great guarantees of the 
mental law 
In the fa hese obstacles, what should be 
nethods of our cooperation. At once, we ob- 
the importance of maintaining our existing 
cciations which have their roots in local senti- 
t and to s f which are attached the most 
ious traditions of service and fraternity. We 
1 every bit that we can get from these 
nities. We cannot accomplish what we seek 
hout the delightful influences of intimate per- 
i! fellowshit 
Then, we need the intensive work of small 
ups. We car t have the necessary discussion 
planning in great meetings, which encourage 
expression of extemporized opinions and foster 
ite rather than a common effort to find solu- 
ns. The committees of our Associations furnish 


s opportunity 


[ have spoken of the preoccu- 


ns of the bu nen of the Bar. Let me now 


the tribute of affection and admiration to the 
lreds of those men who add to their enormous 
rden of prof work the labors of commit- 
which deal expertly with a great variety of 


‘ 


ects. sifting pr 


} 


sals, earnestly striving to find 
.dministration in their special 


etter ways 


es. In the Association of the Bar of the City 


New York. we have nearly six hundred at work 
these committees. Of course, some of these 
mittees demand only occasional endeavors. 
ey are established to meet emergencies. With 
hers, there is the pressure of unceasing demands, 
for example, in the Grievance Committee, in the 
nmittee on tl Amendment of the Law, in 
mittees dealing with particular courts and in 
ial committees addressing themselves to va- 
urgent problems. This intensive work, cul- 
ating in well-considered reports, prepares the 
for informing the Bar, mobilizing its sentiment 
neutralizing -h opposition as might other- 
come from mere ignorance or prejudice. 
This is the work that can be done in our 
‘ate organizatior But when abuses demand 


the emphatic protest and remedial action of the 
Bar as a whole, or opinions on proposed improve- 
ments have crystallized so that we can expect them 
to be promoted by the profession, we need the co- 
operation of all our Associations to speak with the 
authority of the entire Bar. How shall we achieve 
this? 

We had not long ago a meeting of the Presi- 
dents of our Bar Associations in this city at which 
the subject was discussed. We decided to recom- 
mend the organization of a Joint Committee, a 
permanent committee of representatives of the 
Associations, to which could be at once referred 
any matter in which cooperation was desired. Not 
that such a committee would usurp authority and 
assume to act for their Associations without their 
consent, but that it would provide a ready instru- 
mentality for contact, for exchanges of views and 
for making speedy arrangements in order to se- 
cure the necessary authority for united action. 
Such a loose, flexible agency is much better than 
an attempt at this time to obtain a formal, rigid 
organization. It will utilize, without offense or in- 
jury to any, the means of cooperation at our com- 
mand. It will help all and affront none. This 
marks a new development of the greatest promise. 

We need more than the cooperation of law- 
vers. We must have the cooperation of the Bench. 
The judges should know as well as the lawyers, 
if not better, not only where the need of improve- 
ment lies, but the best means of securing it. Some- 
times a very small change will produce a great re- 
sult. Observe, for example, what has been accom- 
plished through the work of the Special Calendar 
Committee under the auspices of the Appellate 
Division in this District and with the aid of that 
great leader in our cooperative efforts and in im- 
proving the administration of justice, the Presiding 
Justice of this Department, Victor J. Dowling. In 
that Committee, judges and lawyers have focused 
their wisdom and great experience on the evils of 
congested calendars. I think that this has been 
the most useful effort of our day. Then, we have 
had the cooperation both in the First and Second 
Departments of the Bench and the Bar in the 
ambulance-chasing inquiries and in the highly 
important service of Justices Wasservogel and Fa- 
ber in conducting these inquiries. There is no im- 
portant reform that cannot be had in the adminis- 
tration of justice if the Bench and the Bar cooperate 
to obtain it. 

We also need the cooperation of the commu- 
nity. I shall not waste time on the repute of law- 
yers. They have never been popular. But while 
they are, in general, the object of much public 
objurgation, they are in particular the trusted 
advisers, the counsellors and fiduciaries of the com- 
munity upon whose expert judgment and trained 
talent everyone in trouble relies. Let us not forget 
that law itself is the vital breath of democracy. 
Despotism exercises an uncontrolled will. In de- 
mocracy the power of government is subdued to 
the principles which have general acceptance, and 
these principles are embodied in what we call the 
law. It is the only escape from an unbridled official 
discretion which is the essence of tyranny. Law- 
yers should be the expert instruments of democracy 
and the more complicated its mechanisms, the 
more elaborate the laws which are the product of 
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workshops, the more nec- 
essary is the service of those who devote their lives 
to the study and interpretation of the laws. 

But no one should forget that while improve- 
ment in the administration of justice is the special 
responsibility of the Bar, because of its knowledge 
and experience, that improvement is sought for the 
benefit of the community and not for the benefit of 
lawyers. High-minded indeed are dis- 
heartened and disgusted by favoritisms, delays and 
abuses. They feel humiliated by perversions of 
justice. But lawyers are representatives. The real 
sufferers from defective administration are the 
clients—the community itself. 
thing to give the community and nothing to fear 
from its action. If the community, apart from the 
lawyers, could intel ) he administra- 
tion of justice, the lawyers would have no reason 
to complain. Unintelligent efforts at improvement 
would only make matters worse and, even then, 
the lawyers would suffer the They would 
have even more work to do in the endeavoring to 
disentangle justice. 

The true point of view is that we are al 
together in society. One member, a trade or pro 
fession, cannot say to another, “I have no need of 
thee.” 
bility not because of any selfish interest at stake, 
but because they have the knowledge, the experi 
ence and the skill which are needed. They have 
the obligations of their equipment They should 
realize that their highest that of the 
trained servants of democracy But let all join in 
the work. If it is a matter of pu the pro 
fession of unworthy members, let the Bar attend 
to it. If it is a question of improving the methods 
of administration, let the Bar aspire not to impose 
its will on the community but be the guide, philos- 
opher and friend of all the people in a common 
effort for the common goo 

We may congratulate 
been achieved. I 


democracy’s legislative 


lawyers 


Lawyers have every- 


, 1 
igentiy retorm the 


| bound 


Lawyers should recognize their responsi 


privilege is 


ging 
B 


ourselves on what has 
Even with respect to our calendars, 
there has been a notable improvement. The Su- 
preme Court of the United States, the Court of 
Appeals of this State, the Appellate Divisions, the 
Federal Circuit Court of Appeals in this Circuit 
are up to their work and deal with cases practically 
as soon as they are tbmission. The 


ready for su 
ambulance-chasing investigation and recommenda 
tions of the Special Calendar Committee have re 
sulted in reducing our trial i i 
able measure. 

The great work of Legal Aid to those who 
have meritorious cases or defenses, but are with 
out means, is better organized and _ supported 
through our Legal Aid Society than ever before 
How important that work is—the helping hand of 
the Bar to our neighb Tr 


calendars in considet 


who needs expert assist 


ance. 

3ut this is only a beginning. Most serious de 
lays exist in our courts of first instance and in our 
lower courts. The need of improvements is obvious 


other systems of so icitati yn beside s 
1 should be 


1 


There are 
ambulance chasing whic 
Our procedure, especially crimina 
too many archaic survivals. In several instances, 
what was once a guaranty of liberty is now a fetter 
of justice. The system of f many 


broken up 


procedure, has 


trials for 


jury 


circulate the proposed act with the wu 
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cases is dilatory and expensive and 


the tradition that supports 
We should be active and persistent 
impatient. It is not to be assumed that 


reforms can be accomplished in our day 





we could achieve what we desire, the 
of good and evil would remain and | 
very achievements would produce new 
[ am often reminded of the observati 

ana that in any specific 
ut half the time and in that measur: 





we may sow the “seeds of newer and 
virtue clean.” But 
evils. The 


to keep the edge of 

such 

within us demands that we deal with 

existing and within our ken. Who is my 
] 


The lawyer need not pause for a reply 


later 





re, his lasting obligation concern 
istration of justice and his keenest 


should be found in the fellowship and « 
task of safegu 


of those devoted to the 


improving it 


reform we may 





Commissioners on Uniform State Laws 


HE next meeting of the National ( 
of Commissioners on Uniform State | 


be held at Memphis, beginning 
This decision was reached by the Exe 
mittee of that body at its mid-winter 


Miami. The hour for the meeting will be 


Chairman of the Exe: 
lv at its mid-winter 


the President and 
mittee of that 
Saturday. 


One of the most important matte 


efore the Commissioners was the re 


Committee on 5S 


mendation of that committee with regard 
form Medical Examiners Act was appr: 


ct ype 


other with reference to the proposed 
\bsent Voters Act was also adopted and 
ance therewith the President was aut} 


instructed to appoint a special committe: 
gate the question or, in case he deemed 
to refer it to the appropriate section 
The question of the advisability « 
a Foreign Corporation Act was referred t 
mittee on Scope A suge 
the Commissioners prepare a uniform 
the Practice of Law went to the same con 
The report of the Special Committ: 
Uniform Air 


Legislative Committee was aut 


and Program. 








Licensing Act was next 


I 
submitted to the next nati 
ference of the Commissioners for approval 
A number of other matters were cons 
referred to the appropriate committees 
tions to report at the next meeting \ 
program for the Memphis meeting w 
sented and considered. 
Commissioners wert 
ge William M. Hargest, Chairman, | 
\. Miller. President, and Messrs. F. M 
lohn H. Voorhees, W. O. Hart and B: 
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MINERAI 
VITAL 


VO tentat ts dealing with the problem arising 

t titive drilling and operation of oil 

gas po e contained in a recent report of 
mittee Cons¢ n of Mineral Re- 

of the itions Section of Mineral Law. 

t observes, “has concluded 
gislation ne kind is necessary, touching 

e matters, ai he way of suggestion only to the 
eral Oil Cor tion Board, the American Petro- 
[nstitt e l il 1 and gas asso 
ns in the it tant oil producing states, submits 
lls, toget th the analysis embodied in this 

he commit labor was in pursuance of au- 

Vy Col 1 e Seattle meeting of the Section 
Mineral La Che Committee of Nine, appointed 


e Suge’ stior Secretary Work and consisting of 
it, the Ameri- 
nd the Petroleum Industry, had 


ederai Governme! 


+1 ’ ’ 


ili tO De passed by Congress 





re, relieving oil operators in 
ns of the Federal 








> Pi 
lrust Acts proper safeguards in the public 
rest It 1 a recommendation for similar 
mm the important oil-producing 
nd ‘ that her investigation be 
e into the ne ty of state legislation, looking to 
ope! ( evelopment and operation of 
ind gas px ent waste, and as an aid to 
ervatio1 Section on Mineral Law, on con- 
ing, instructe mmittee to pursue the investi- 
n suggest 
The first te t suggested deals with the 
blem from the point of voluntary agreements 
ween the eparate hol es in the same 
nd gas | 2 es that “No agree- 
t betwee ong the oil and gas operators 
ng sepal ite YS il the same oil a1 d gas pool, 
le for the pur f bringing about the cooperative 
elopment at n of said pool, or made for 
Se t the unit development and 
ition of the s those terms are defined in 
n 1 het I be held to violate any of the 
es of this stat hibiting monopolies, combina- 
s in restraint t le, or mmerce, or trusts, nor 
iolate any of | statutes prohibiting acts, arrange- 
ts, agreement ntracts, combinations, or con- 
ies in restt t of trade or commerce.”’ The fol- 
@ section 1 1 similar provision rest ecting 
reements of tl parties “during periods of over- 
ictior er-production.” The draft 
s act is e follow analysis dealing 
the constitut tiestion involved 
\ R gal proposition, 
Ree erators in the same pool for 
f 1 would not 
laws of the im- 
s the states of 
ur committee ex- 
ee mn 7 ’ mmittee further believes that it 
st ‘ he ‘ 





RESOURCES COMMITTEE DEALS WITH 
PROBLEMS 


producing states save again the states of California and Texas 
upon which your committee is not informed. 

“Agreements among operators of the same pool to restrict 
drilling or curtail production during periods of threatened 
overproduction in the pool, present a question more open to 
debate, and yet your committee, viewing the matter more in 
its practical than in its legal significance, is submitting a form 
of bill permitting agreements among operators in the same 
pool during periods of threatened overproduction. Your 
committee would have gone further upon this subject of over- 
production were it not for the decision of the Supreme Court 
of the United States in Connelly vs. Union Sewer Pipe Com- 
pany, 184 U. S. 540. We were of opinion that during periods 
of statewide overproduction, the oil operators of the entire 
state should have the right to restrict drilling and to curtail 
production to equalize supply and demand. It is our conclu- 
sion that conservation in its application to petroleum justifies 
this course, but in the case alluded to it was held that the 
exemption of two industries from the anti-trust laws of the 
state of Illinois violated the equal protection clause of the 
Fourteenth Amendment. The question of exceptions to this 
rule on the basis of classification was discussed in the case 
and the doctrine thereof, especially in respect of legislative 
classification, has been substantially modified by the later de- 
cisions of the Supreme Court of the United States. Your 
committee even doubts the reaffirmance of the rule laid down 
in the Connelly case if the question again were to come before 
the Supreme Court of the United States. Nevertheless, your 
committee hesitates to recommend a state enactment which 
would exempt statewide agreements to restrict drilling and 
limit production, or both, during a statewide period of over- 
production. 

“On the other question of agreements to restrict drilling 
and curtail production in respect of single pools, there is no 
division of opinion on the part of your committee. The na- 
ture of an oil and gas pool and the correlative rights and ob- 
ligations of the operators therein, supplemented by the irre- 
placeable character of these minerals and their importance to 
the public, would in our judgment uphold the measure we 
propose as a proper classification within the principle of the 
equal protection clause of the Fourteenth Amendment as in- 
terpreted by the Supreme Court of the United States.” 


The second tentative act is based not on a plan for 
voluntary agreements, like the preceding one, but is 
based frankly on the concept of compulsory, coopera- 
tive development. The reasons for this further sugges- 
tion are set forth in the following extract from the 
report: 

‘To this stage our report deals with voluntary agreements 
among oil and gas operators in the same oil and gas pool for 
unit or cooperative development or to restrict drilling and 
limit produ iction dt uring periods of overproduction or threatened 
The all-important question in the 
American petr loom indus stry today and in the minds of the 
Federal Oil Conservation Board as well, is whether or not the 
petroleum industry through voluntary action can meet the 
problem of competitive drilling and therefore, in its ultimate 
effect, the problem of conservation. Opinion in the industry 
itself diverges. Forward-looking leaders are now reconciled 
to the necessity of some modified form of compulsion to pre- 
vent competitive drilling. But intense individualists in the 
business reject the idea vehemently. 

“From the evidence assembled your committee is of opinion 
that voluntary action on the part of the industry will not in 
the near future, and perhaps never, meet the problem considered 
by this report. The reason for this conclusion is not far to 
seek. The answer lies in the never-changing dictates of hu- 
man nature. A refiner holding a single lease in an important 
and prolific oil pool, needing the crude for his business, will 
drill without restraint and produce to capacity regardless of 
the fact that his operations necessitate the same intensive 
drilling and producing campaign on the part of every other 
operator in the pool. Again, a producer owning one lease in a 
driven by financial necessity or animated by the natural 





verprodu¢ n the pool. 





pool, 
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desire to make ‘hay while the sun shies,’ will act likewise, 
regardless of the consideration that his operations will be fol- 
lowed by a similar intensive and speedy work by his competitors 

these practices 


in the pool. From the narrow point of 
with the prob- 


cannot be condemned. On the other ha 

lem of national conservation at stake and taking into account 
also the correlative rights and obligations of the operators in 
the same pool, your committee cannot believe that this condi 
tion should be permitted to continue. 

“The all-important question is this: In every pursuit save 
the petroleum industry a producer may either cease to pro 
duce entirely or limit his production to meet the market de- 
mand. Your committee is of opinion that one operator in an 
oil poel has the same constitutional right to refrain or limit 
his production as has another operator therein the right to 
drill without restriction and to produce to capacity. This con- 
flict in purpose and interest, coupled with the community na- 
ture of an oil and gas pool, irresistibly suggests the solution 
of tis important problem in the minds of your committee. The 
state under the police power may adjust and regulate these 
conflicting rights in a community property. No operator may 
be prevented from drilling and producing entirely and no 
operator may be permitted to drill without restraint and to 
produce to capacity. The law may step in and reconcile the 
position of both. It is for the practical reasons here stated, 
and upon the basis of the legal theory here presented that your 


1 
t 


committee presumes to offer a type of legislation for the com- 
pulsory cooperative development and operation of an oil and 
gas pool.” 

The constitutional basis of the above proposal 
is set forth briefly as follows: 












“Your committee submits its bill relating to this subject 
with the following considerations in mind: First. The pre 
amble to the bill indicates that it is the purpose of the legis- 
lature to ground the exercise of police power in this connection 
upon two propositions. Primarily, upon the correlative situa 
tion of the oil operators and royalty owners in the same oil 
and gas pool. Since the statute proposed is designed to ad- 
just and regulate the correlative position of the parties in in- 
terest, we are clearly of opinion that the exercise of the police 
power of the state in this regard is sustainable. The second 
constitutional basis for the proposed statute is that the legisla- 
tion involves the public interest in conserving an irreplaceable 
and indispensable natural resource. Here, we recognize that 
we may be on debatable ground. Nevertheless, we believe 
that the tendency of the decisions would support the statute on 
this foundation also. 

“The act submitted reserves to the industry as much free 
dom in the carrying on of its business as possible, consistent 
with the belief on our part that notwithstanding the necessity 
of preserving individualism in the enterprise, that individual! 
ism, in some degree at least, must yield to the correlative sit 
uation of the operators in the same pool and to the public 
welfare. Again, viewing the whole problem in its practical 
bearing, your committee appreciates that the proposed statute, 
or even a substantial modification thereof cannot be enacted 
in the four or five oil producing states unless it receives the 
general and wholehearted support of a considerable majority 
of the industry.” ; 





The foregoing recommendation, the report points 
out, simply deals with compulsion of the “co-operative 
development and operation of the entire pool. “a 
This principle is put forth as a permanent and basi 
remedy to meet the problem of competitive drilling 
sut it must be remembered that the plan is restricted 
to new pools and does not take into account the emer- 
gency of over-production or threatened over-production 
that might characterize a number of old pools.” It 
continues : 


“To this stage, the only suggestion we have made to meet 
the condition last described is a unanimous agreement among 
all the operators in the pool to limit ling and production 
during periods of actual or threatened overproduction. We 
have recommended the further process of state legislation that 
will withdraw unanimous agreements of this nature from the 
penalties of the state anti-trust laws. But here another prac- 
tical difficulty intrudes. From the evidence before us, we find 


that it is frequently impossible to secure a unanimous agree- 








ment among the operators in the pool to restrict drilling 
production even during periods of overproduction. This arises 
from the necessities or from the definite self-interest of t 
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yjecting operator or operators. It is your committee’s oj 

that coercion should be applied here also, | 
no means certain that the industry at present is 
go that far. Nevertheless, we feel impelled to suggest 
statute could be framed that would empower a majority 











even a larger proportion of the operators in the pool t n 
pel the minority to restrict drilling and curtail production, cx 
tainly during periods of actual overproduction and per s di 





ing periods of threatened overproduction, in a 
plan to operate equally throughout the pool. Con 

would say that the machinery for compulsion set up 

submitted here might be extended so as to enforce drilling a 

producing limita | 


during periods of actual or threatened overproduct 











tions on an entire pool, whether new or 





The report concludes as follows: ; 





“In closing this report, your committee observes that 
American Bar Association has no responsibility in this matter 
save that of promoting the public interest. An important 





agency of the federal government, consisting of four cabi! 
officers, appointed by the President, sought the aid of the 
American Bar Association in the solution of the questions 
partially presented in this report. The inquiry of your com 

mittee has involved serious economic question as well as de 

batable propositions of law. We are convinced that the Amer } 
ican Petroleum Indust will never find its proper place 

our economic structure until it solves the problems that arise 

from the competitive drilling and operation of oil and ga 














, Figpe- 
pools. Whether that is to be accomplished by voluntary acti 

in the industry or by the compulsion of law is yet to be de 
termined. After an extended inquiry into the two possibilities 


ve have reached the c mnclusion that, by force I cir 
stances entirely beyond the control of the industry. cor 
hensive voluntary action is improbable if not impossible 
the basis of this conviction your committee pr poses one com 
pulsory measure. Beyond this, your committee cannot go. We 


— 


understand that this report is to be filed with the 
Conservation Board, the American Petroleum Instit 
the local oil and gas associations in the important 


ing states. Whether these agencies will accept all or any of 





suggestions made in this report does not concern the commit 


tee. We do feel, however, that with a presentation of this re 
port, the committee has discharged its full duty 
Respectfully submitt 
Cuester I. Lonc, Chairman, James A. Veasry. Hi 
M. Bates, James W. Fintey, CuHartes E. Martin. D 
KELLY, JoHN P. Gray, Paut M. Greco 


‘The numerous gifts to the library, making altogeth 





a total of 18,921 items, include one by Mr. Gabriel We lls 
New York, of the Portrait of Johann Gutenburg. and o 
by Dr. and Mrs. Otto H. F. Vollbehr of Berl n, of 

xtraordinary collection of printers’ marks. Mr. Wilf 
M. Voynich, of New York, presented an eat urteen 
century illuminated manuscript, on vellum, 300k 





| 

I 

Decretals, prepared under Pope Boniface VIII A 
asking to remain anonymous, presented th ly know 
py ot a work by St. Birgitta of Swed l 

ollectate seu orationes,” Venetiis, Thomas de Al 
481. Mrs. Robert Todd Lincoln gave the I 

of Mrs. Abraham Lincoln, the Bible on which Presid 
Lincoln took the oath of office in March, 1861, and a eg 
medal presented to Mrs. Lincoln by citizens of France, 








t 
Mr. Frederick a Proctor, of the comn ittee, did 
not concur in the report 
Lincoln Bible Given to Congressional Library 


lowing the President’s death. Mrs. Frederic S. ( 
made a contribution of money sufficient to embellish t 
sourtyard space adjacent to the auditorium for cham! 
music, and to make some improvements of the orchesttr 
pit within the hall. She also presented, in addition to 1 
vious gifts of manuscripts, the con posers logr ; 
ertain works of chamber music which we ther 
missioned by her, or dedicated to her.” , 









rector , Congres na (brary 
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SUPREME COURT DONS ROBES AS BAR 





REQUESTS 





ng from I to Right: Commissioner Taylor, Justice Stone, Justice Holt, Chief Justice Wilson, Justice Dibell, 


lsen, of Minnesota S 


66 ESOLVED, that the Board of Governors 
R of the Minnesota State Bar Association 
send a fo lr ‘st to the Justices of the 

the Commissioners, ask- 


Supreme Cot cluding t 
ge that th ir judicial robes while on the 
ch , 

The { esoluti vas passed by the 
ard of G at a met held on July 12, 
28. The 1 t was acceded to by the Court, 
1 the | Commissioners, on reconven- 
¢, wore rol hown in the above photograph, 

Here is a r item that is pertinent in this 
nnection It taken from the report of the 

ecent Mid-W r meeting of the Ohio State Bar 
\ssociation: 

“Former ve Walter A. Ryan, of Cincin- 

presented solution that it be the sense of 
e Ass the Judges of the Courts of 
peals be requested to wear robes 
ile « h whicl resolution was 
pted 

W ere to find a record of all such 

estior ge the past few years, there is no 
1estion t 1 show a goodly number of 
em in va s of the country. Some have 


een made to the higher courts and others, pre- 


umably in state ere the Justices of the higher 

urts already r robes, have been made to the 
Ives ¢ f the rts 

In brief, ther sa growing movement to have 

e Judges ethod of enhancing the dig- 

ty of the a nce of the courts. And nothing 

uld be n staken than to regard this as 





n, having merely 
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upreme Court. Photo, courtesy West Publishing Co. 


a picturesque and sartorial significance. It may 
be regarded as a part—perhaps a small part but a 
very real one—of the general movement to improve 
the administration of Justice—to make its processes 
both in essence and appearance more fitly realize 
our ideal of what it should be. 

Someone has said that “in politics appearances’ 
are realities.” This is true to some extent of the 
administration of Justice. The surroundings amid 
which courts operate often make a profounder im- 
pression on the onlookers than the quality of the 
verdicts reached or judgments rendered. Many a 
man thinks little of the courts simply because he 
has seen them operating in dingy and often even 
squalid surroundings. Public respect for the courts 
is something to be cultivated and preserved. And 
no small percentage of the public tends to judge 
of what a thing is by how it looks, 

Even those capable of better discrimination 
will find satisfaction in anything that tends to make 
the processes of Justice as impressive in appear- 
ance as they are in reality to those who understand 
them. 





The Association’s Work 

“The American Bar Association is working persistently 
all along the line for the improvement of the law and 
its administration and the personnel of the bar itself. One 
cannot attend a meeting of the American Bar Association 
without having his optimism for the adequate functionings 
of the profession revived, without being inspired by the 
magnitude of its undertakings and the substantial character 
»f its achievements.”"—C. E. C. in Oregon Law Review, Dec., 


1928 
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WHAT THE PUBLIC MUST UNDER 
STAND 

In an address which Mr. Charles E. 
Hughes recently delivered before the Bronx 
County Bar Association he dwelt effectively, 
among other things, on a popular misappre 
hension which is at the bottom of much pop 
ular criticism. 

This is the idea that the Bar is a sort 
of intellectual and moral unit and has the 
power, without more ado, to reform the ad 
ministration of justice if it wills, and that 
it is therefore responsible fol all bad condi 
tions. 

We hear this fallacious assumption 
voiced in many quarters—from the man on 
the street to editorials in the daily press. 
“The laws are what the lawyers want them 
to be,” a daily newspaper in the Middle West 
recently declared. “The lawyers make up 
the greater part of our legislatures and if 
improvements are not instituted, it is their 
fault,” says the man on the street. 

In answer to these groundless assump 
tions, based on an idea of the Bar far re 
moved from reality, Mr. Hughes gives a pic 
ture of the actual situation which is “rich 
in saving common-sense” and which must 
be clearly understood by the public if it is 
to get ahywhere in its thinking or acting on 
the subject. He says: 

“Another difficulty which we encounter 
when we come to deal with certain questions 
is diversity of interests. This is conspicuous 
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in the selection of judges. Lawyers have 


not one voice. Chey are divided by their 
political affiliations. They wish gocd inen 
on the Bench, but they are responsive to 
the appeals of party associates and political 
expediency. Then, when we come to broa¢ 
questions of changes in the law, and proce 
dure, we meet different opinions conscien 
tiously maintained. Lawyers are experts i1 
criticism. They are the natural antagonists 
of paper reforms. ‘They are conservatives 
by training and they are always ready t 
turn their batteries of reason on what they 
think are ill-conceived proposals of change 

“There is nothing extraordinary about 
this. If theologians cannot agree, if scien 
tists dispute, why should lawyers be ex 
pected to have a common philosophy or t 
hold the same views as to reforms in law 
and administration? When we deal with 
corruption, with crying abuses, we may ex 
pect unanimity at least in condemning an 
offense if not a particular individual. But 
when measures of reorganization, of recon 
struction of the facilities of justice, are pro 
posed, differences in conviction, in political 
philosophy, in predilections, at once appear 
and the trained combativeness of lawyer has 
. fair field. 

lt is sometimes said that lawyers 
largely compose our legislatures and there 
fore they could reform the law and pro 
cedure 1: they would. But lawyers in re 
spect to legislation have not the unity of a 
guild with a single interest, but the disunit 
of the members of a profession largely de 
voted to contention. The difficulty increases 
with the importance of the subject. It is 
least in minor matters of procedural reform 
lt is greatest when we consider constitutional 
changes which would alter radically the ju 
dicial organization or dispense with histori 
arrangements which in the past have been 
deemed so essential to liberty that they have 
been protected by the great Quarantees 
the fundamental law.” 

Such being the case, where is the public 
to look for guidance in a business which pat 
Che law 
yers are often divided in their opinions as 
to the ways and means and yet they are the 
only experts who are likely to understand 
the problem and to be able to offer any 
worth-while advice. There is of course only 


ticularly demands expert advice? 


; 


one answer and that is to look for the best 
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ost authoritative expression 
n of the profession which has 
subject and which 
ntative of the best men at the 
> must look to the active and 

in the Bar, even though its 
oportionately small, rather 
ctive and ineffective element 
not concerning itself 


he larger problems of the ad- 


justice. 
the Bar Association, for it is 
itions that have the qualifi- 
There are of course 
; and bar associations. Some 
nergetic and forward-looking, 

ly beginning to wake up to 


their responsibilities. But in 


s, at least, the local bar associa 


y awake and what they rec- 
ond question the best advice 
rhe same thing 
rge extent of the State Bar 
In their recommendations the 

that unity of idea and pur 
istakenly assumes will be ex 


ssibly get. 


scattered and disconnected 
rofession anywhere. It will 
nine those recommendations 


~ 
} 


is broad a view, as great a free- 


sh professional interests, as 
be desired. 

ourse for the public in mat 
hanges in the administration 
simply “o call loudly on the 
ething, but to make a choice: 
he entire Bar to rise up as one 
b by itself, but to find out 
sar actually is trying to do 
its influence 
Only by such a course 
n aims of the public and the 


he profession be achieved. 


then to throw 


ysals. 


ILN’'S LAW 


February 


BOOKS 


O : fives evidence 


nterest in, and popular ap- 
e character of Abraham Lin- 
cident connected with his life 
with real importance. Every 
Criticism is con- 
yn the growing mass of ma- 


from the false. 


he true 
ears the Journal has had the 
ing at about this season an 


— 





article about Lincoln written by Mr. William 
H. Townsend of the Lexington, Ky., Bar. 
These deal with Lincoln as a Lawyer, as is 
most appropriate. But no matter how 
strictly an article may be limited to a spe- 
cial aspect of a great character, the impres 
sion which one gets from reading it is vastly 
broader. Lincoln cannot be confined to any 
special aspect, but always fills the imagina 
tion with himself before the reading is ended. 

In this issue we are printing a little article 
about “Lincoln’s Law Books.” The illustra- 
tion shows only a few of them—some which 
are in Mr. Townsend’s collection. ‘There is 
an appeal to the imagination in these worn 
volumes. They speak to us of the daily life 
and toil out of which greatness came. Amid 
the hymns of praise, they sound the note of 
the eternal human. Above the thin chorus of 
depreciation of a great profession that is 
heard at times they lift their voice to say: 
“Remember, he was one of them, and was 
proud of being so.” 


THE ARTIST AND HIS WORK 

A member of the Association has very 
properly called attention to the fact that in 
the December, 1928, issue we printed the pic 
ture of the magnificent marble statue of 
Blackstone in the Law Courts Building, Lon- 
don, without making mention of the sculptor 
to whose genius it was due. We are glad to 
repair the oversight. The sculptor is dead 
but his work survives him, and his memory 
should always be associated with it. 

He was Paul W. Bartlett, one of the fore 
most of American sculptors. He was present 
in London at the presentation of the model 
during the visit of the American Bar Asso- 
ciation to that city in 1924, and received 
many congratulations on his achievement. 
His death occurred before the statue was 
completed in marble but there was no difh 
culty in carrying out his plans. 

And while we are making amends to one 
who has gone, we might very appropriately 
do justice to the living. It is due largely to 
the energy and enthusiasm of Hon. George 
W. Wickersham that this statue well stand 
as a permanent memorial of the friendship 
and fellowship of the English and American 
Bars. His name also should have been men 
tioned in connection with the picture in the 
December issue. 











































ment of Navigation- 


Reasonable Doubt—Denial o 


By 
>) 


Navigation, Interference with—Remedy; Stat- 

utes, Contemporaneous Construction, Delegation of 

Legislative Power; Injunction—Relief to be Modi- 

fied or Administered Gradually when Necessary to 
Prevent Injuries to Others 


) The Secretary of War has not been authorized by 
Congress to permit diversion of water from Lake Michigan 
except so far as necessary for the protection and improve- 
' ment of navigation. His power never embraced the right 
to permit diversion of water for sanitary purposes. 
State of Wisconsin et al State of Illinots and 
Sanitary District of Chicago, three 
\dv. Op. 196; Sup. Ct. Rep. Vol 
This is one of that n lass of cases involving 
controversies between t of the 
Union, of which original jurisdiction was granted to 
the Supreme Court of the United States, at a time 
when the submission of such disputes to judicial de- 
termination was unknown. The results of this experi- 
ment, the substitution of judicial processes for force, 
have in the period after the world war received the 
intent study of all those who sought means to prevent 
war. 





consolidated cases ; 
19. D. 163 
otable ( 


} 


he sovereign States 


There have been ot! more dramatic but 
where larger interests were involved 

The States of Wisconsin, Minnesota, Michigan, 
Ohio, Pennsylvania and New York sought to enjoin 
the continued diversion of water from Lake Michigan 
at Chicago, claiming vast damage to tl citizens and 
industries. 

The States Missouri, Kentucky, Tennessee, 
Louisiana, Mississippi and Arkansas by leave of court 
intervened and aligned themselves with the State of 
Illinois and the Sanitary District, claiming that the 
flow from Lake Michigan through the drainage canal 
was of great benefit to navigation and commerce on 
the lower Mississippi 
The Court referred the to of its 
former members, Charles Evans Hughes as a Spe- 
cial Master to take evidence and report the same 
to the court with his findings of fact, conclusions 
of law and recommendations for decree. 

The case was considered on exceptions to the re- 
port of the Master. His findings included the follow- 
ing: that the diversion which had taken place through 
the Chicago drainage canal of about 8500 cubic feet 
a second had caused the lowering of the mean level 
of Lake Michigan and Huron approximately six inches, 
and Lakes Erie and Ontario approximately five inches ; 


ler cases 


few 


1eir 


of 


Cause one 





Mr. James L. Hon 


*Assisted by 





REVIEW OF RECENT SUPREME COURT DECISIONS 


Case Involving Diversion of Water From Lake Michigan Affects Vast Interests 
of War Not Authorized to Permit Such Diversion Except for Protection and Improve 
Relief Will Be Gradual But Must Be Continuous and Speedy 
as Possible—Contract That Counsel for Trustee in Bankruptcy Shall Divide 
Fees with Counsel for Creditors Held 
ment for Contempt in Bankruptcy 
I 


Suppress Evidence 


EpGAR Bronson TOLMAN* 












































mecretar 





Against Public Policy—Commit 
Does Not Require Proof Beyond 
Motion to Return Papers and 





that if the diversion at Chicago were ended 
that other diversions remained the same, the 


eve ( 
Lakes Michigan and Huron would be restored in fiv 
years and of Lakes Erie and Ontario in about one 
year. 
He also found damage due to the diversion 
regard to navigation, commercial interests re 





fishing and hunting grounds, public parks, sum 





sorts, and other property. 


He gave a comprehensive picture of navigation ot 


the Great Lakes with its enormous water-borne traffi 
and found that if water had been available for an a 
ditional six inches of draft, millions of tons more coul 
have been handled than was actually transported or at 
the same tonnage could have been handled with abot 
thirty less freighters of the two thousand, three thot 


sand ton class. 

The Special Master found that the diversion pr 
duced benefits to navigation in the Illinois and Missis 
sippi Rivers and that without it the port of Chicag: 


would rapidly clog with sewage and its navigability 
be impaired. He sustained the validity of the permit 
granted by the Secretary of War in March 1925 


being based on a consideration of these benefits 

The Court differs from the Master in holding that 
only the benefit to navigation in the port of Chicag 
could be considered in determining the amount of the 
diversion; that these benefits were relatively unin 
portant and that the benefits which the Master foun 
were produced in the navigability of the Illinois an 





Mississippi Rivers should not be taken into accou 
at all. 

rhe opinion was delivered by the Cuter Justr 
He stressed the great losses to the complainant States 
and their citizens resulting from the reduction of la 


and river levels as demonstrated by the figures 
Pages are devoted to the discussion of the claims a 

theories of the various interests before the court, bu 
the decision finally rested on narrow grounds. The 


Cuier Justice defined the controlling issue as fol 
lows: 





“The complainants, even apart from their consti 
contend that Congress has not, by st: 
otherwise, authorized the Lake Michigan divers 

is therefore illegal and that injuries by it to the com J 
plainant States and their people should 





objections, 





be forbidden by 






decree of this Court. The diversion of 8,500 « feet 
a second is now maintained under a permit of the Se 
retary of War of March 3, 1925, acting under Sect 
10 of the Act of 1899, which it is contended by the « 
plainants vests such authority in him They claim 
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doctrine of limited power on the part of Congress was 
made applicable by allegation and proof that the di- 
version of water from Lake Michigan through the 
Chicago River and the Sanitary District Canal was 
for the purpose of sanitation and development of 
power only, and that therefore the Secretary of War 
had never been given and could not be given power by 
Congress to issue permits for that purpose. 
CHIEF JUSTICE quoted with approval the finding of the 
Master on this issue: 


“There is no dowbt that the diversion is primarily for 
the purposes of sanitation. Whatever may be said as to 
the service of the diverted water in relation to a waterway 
Mississippi, or as to the possible benefit of its 
contribution to the navigation of that river at low water 
it remains true that the disposition of Chicago's 
sewage has been the dominant factor in the promotion, 
maintenance and development of the enterprise by the 
State of Illinois and the Sanitary District. The purpose 
f utilizing the flow through the drainage canal to develop 


power is also undoubtedly present, although subordinated 


to the 


Stages, 


he exigency of sanitation. So far as the diverted 
water is used for the development of power, the use is 
merely incidental.” 


\ttention was called to the fact that in the first 


Drainage case above referred to the Supreme Court 
in describing the channel, characterized it as primarily 
a means to dispose of the sewage of Chicago, although 
it was also considered by the United States as a means 
of opening water communication between the Great 
Lakes and the Mississippi to the Gulf. 
quotes with approval the conclusion of the Master that 
the action of Congress declaring the advisability of 
the proposed waterway, directing it to be surveyed 
and planned, the making of appropriations for widen- 
ing and deepening the Chicago River and cooperation 
with the Sanitary District was a mere manifestation 
in the development of the river and canal for navigable 
purposes, but was not a consent to the diversion of 
water when such diversion amounted to an interference 
with the navigability of the Great Lakes system. 
Court's view of the power of the Secretary of War 
and the consequences of his action are stated as 
follows: 


The opinion 


The 


The normal power of the Secretary of War under 
Section 10 of the Act of March 3, 1899, is to maintain 
the navigable capacity of Lake Michigan, and not to re- 
strict it or destroy it by diversions. This is what the 
Secretaries of War and the Chiefs of Engineers were 
trying to do in the interval between 1896 and 1907 and 
1913, when the applications for 10,000 cubic feet a sec- 
ond were denied by the successive Secretaries, and in 1908 
a suit was brought by the United States to enjoin a 
flow beyond 4,167 cubic feet a second. Then, pending 
the suit, the Sanitary District disobeyed the restriction 
of the Secretary of War's permit and increased the diver- 
sion to 8,500 cubic feet in order to dispose of the sewage 
of that District. Had an injunction then issued and 
been enforced, the Port of Chicago almost immediately 
would have become practically unusable because of the 
deposit of sewage without a sufficient flow of water 
through the Canal to dilute the sewage and carry it 
away. In the nature of things it was not practicable to 

the deposit without substituting some other means 
of disposal. This situation gave rise to an exigency which 
the Secretary, in the interest of navigation and its pro- 
tection, met by issuing a temporary permit intended to 
sanction for the time being a sufficient diversion to avoid 
interference with navigation in the Port of Chicago. 


stop 


The Curer Justice emphasises the declaration 


that the sole justification of the temporary and limited 
permit of the Secretary of War was to prevent this 
threatened interference with navigation as a conse- 
quence of polluted and offensive water until the Sani- 
tary District could adopt and carry into effect means 
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Bankruptcy—Counsel Fees—lIllegal Contracts 





Where a contract is made providing that counsel for 
a trustee in bankruptcy shall divide his fees with counsel 
for creditors, on the basis of a determination to be made 
by the latter who shall have supervision over the former 
the contract is against public policy and void. 
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trustees without 


creditors to that of the 
announcement of the change. 
Many abuses have occurred in the bankruptcy prac- 


work for the 


direct 
tice and none is more frequent than that by which the 
attorney for petitioning creditors becomes counsel for the 
trustees subsequently appointed. This mingling of inter- 
ests, frequently conflicting, is generally regarded by courts 
orking to the detriment of one of the parties and to 
ue advantage of another. Experience has shown 
isdom and necessity of separating the function and 
zation of counsel by forbidding the employment in dif- 
ferent interests of the same person. In this way only may 
the Court be advised how conflicting interests are repre- 
sented. Rule No. 5 was adopted as an obvious safeguard. 
The danger of giving entire freedom of selection of 
counsel to the trustees lies in the temptation of the attorney 
for some creditors when he becomes counsel for the 
trustees, to use his function as representative of all the 
unjustly to favor or oppose particular creditors 
or to induce the trustees to do so. Rule 5 leaves it to the 
Court to waive the restriction if with knowledge of the 
particular circumstances it appears safe so to do, but if 
the Court does not know of a proposed departure, it has 
no means of protecting creditors from the danger the rule 
ded to avoid. 


After asserting the legal force of a rule of court, 
the learned Cuter Justice stated the Court’s disap- 
proval of the Referee’s view that failure of Weil or 
Intermyer to advise the court of the contract ought 
not to invalidate it. With reference to this he said: 


We can not concur in this view. We find no reason 
for assuming that the District Court would not have made 








creditors, 
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is inten 


~ 


serious objection to the contract had it ey its terms. 
Such an assumption would be unfair to the Court. Cer- 
tainly it was not for another court to determine whether 


the situation justified a waiver of the rule. The Referee 
and the Circuit Court of Appeals held that it was the duty 


Weil to advise the Court of the contract. We think it 
was no more the ob —— on of Weil than it was of Unter- 
myer soth were engaging in the same violation of the 
eval 
rule 


One was 
her the contract sued on was made. Weil said it was 
not. Untermyer said it was, and the Referee has found 
with him. The other issue was whether the agreement 
between Untermyer and Weil was contrary to public policy. 
The Referee found that both participated in the breach 
of the rule. Neither can be relieved from the resulting 
invalidity of the contract by charging that the other ought 


to have told the Court of it. 


There were two issues in the present case. 
whet] 


The controversy is not an ordinary one between the 
two poe s. The issue concerns the action of both Unter- 
myer and Weil towards the Bankruptcy Court. A ques- 


tion of publi 
of adversary 

Another 
demnation is 
power to 


is presented—not a mere adjudication 
ights between the two parties. 

feature of the contract that calls for con- 
the provision that Untermyer shall have 
and direct Weil in the rendition of 
service to the trustees. Of this, the Court certainly could 
know nothing. Weil’s duty was to exercise his inde- 
pendent judgment in respect of his duties. He could not 
abdicate to Untermyer. The contract made the latter 
dominus litis, and operated as an intolerable imposition on 


Cc policy 


supervise 


the Judge of the Bankruptcy Court. This was contrary 
to public policy; it was in direct conflict with the profes- 
sional and official duty of Weil as an officer of the Bank- 


ruptcy Court and counsel for the trustees. 

Still another reason for condemnation of this con- 
the provision under which the compensation 
allowed to Weil was to be divided by Untermyer between 
the two The Court made allowances to Weil without 
knowledge that a part of them was to be received and 
enjoyed by Untermyer. It necessarily assumed that allow- 
ances were being made to Weil and no one else. Instead 
of this they really were made to Untermyer the attorney 


tract 1s 


for creditors, for such division between Weil and himself 
as he might determine. The evils to which such a prac- 
tice might lead are manifest. It would, in effect, take 


from the Court the judicial function and vest it in an un- 
ywnized stranger 
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The chief argument that is | 1 upon us to declare 
the contract valid and to sus jud nt based upon 
it, is the success with whi { t und 
worked out a useful settlement of the estate for the 
of the creditors, and the absence of any finding or show- 
ing that there was actual fraud + his is not a sufh 
cient answer to the cl f The contract is 
contrary to public policy inly is struck at in 
tne refusal to enforce contracts of this kind is not only 
actual evil results but their other cases. 
Even if the ultimate r ugement of the 
Thompson estate were excuse for 
a contract plainly illeg produce the 
recognized which disloyalty by 
agents and trustees. Enforcement ich contracts, when 
actual evil does not follow would destroy the safeguards 
of the law and lessen the preventi I 
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satisfaction of a 
and the making of which he He ‘tendered his 
consent to any disposition of the funds in controversy 
which this Court might regard as proper. The difficulty 
with that proposal is the want of power in this case to 
make a disposition of the funds with due regard to the 
bankruptcy proceeding which is not now before this Court 
We therefore must reverse the judgment below and direct 
a dismissal of the action, leaving Weil to take such steps 
as may be appr ble tl Court to 
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The case was argued by 
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Bankruptcy—Commitment for Contempt 


On a motion to commit for contempt for failure to 
obey a turnover order, the offer of evidence that the bank- 
rupt did not have possession of the article in question at 
the time of such order is a collateral attack on the order 
and therefore not admissible. 

Proof beyond reasonable doubt is not required to sup- 
port commitment for contempt. 

Oriel v. Russell: Prela 
192; Sup. Ct. Rep. Vol. 49, p 
(N. S.) 121 ( March.) 

The opinion here disposed of two 
the same type of question. The Oriel case involved 
commitment for contempt upon failure to turn over 
certain books of account to a trustee in bankruptcy. 
The Prela case involved failure to turn over merchan- 
dise and money. 

The books had been ordered turned over on Oc- 
tober 22, 1926; the petition had been filed August 1926. 
The order of commitment had been entered on March 
8, 1927. The bankrupts attempted to excuse their 
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evidence on this on the ground that the t 
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The Circuit Court of Appeals affirmed the r 
the Supreme Court then granted certiorari an 
after affirmed the judgments, in an opinion 
by the Cuier Justice. The bankrupts cont 
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bankrupt to obey, the better view seems not to 
the strict rule of proof governing in criminal 
We find ou es in general accord on this subject 
‘ na he late Circuit Judge McPherson, of 
Third Circuit, who used the following language in 
ise of Epst Steinfeld 
In the cast and, the consequence is that, as the 
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be i therefore an order that ought to 
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lay pt’s assertion that he is not 
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hat event t vil inquiry is at an end; but it is 
rue that the assertion may not be believed; and the 
krupt may therefore be subjected to the usual pressure 
follows willful disobedience of a lawful command, 
umely, the inconvenience of being restrained of his liberty. 
loubt this n e unpleasant; it is intended to be un- 
sant, but I see no reason why the proceeding should 
ndemned, a t interfered with the liberty of the 
itizen without s nt reason or excuse. I have known 
brief confinement to produce the money promptly, thus 
ifying the « incredulity, and I have also known 
fail. Wher t has failed, and where a reasonable 
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ler, he has al ween released, and I need hardly say 
he w have the to be released, as 

as the fact becomes clear that he can not obey. 
Actual or virtual imprisonment for debt has ceased, but 
nment tft pel bedience t a lawful judicial 

f it r that obedience is being willfully re- 
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gued by Mr. Hugo Levy for peti- 

12 and by Mr. Benjamin Siegel for re- 
ndent; by Mr. Archibald Palmer for petitioners in 
91 and by Mr eorge Lion Cohen for respondent. 


Appeal—Denial of Motion to Return Papers and 


Suppress Evidence 


After indictment but before trial on a charge of con- 
piracy to violate the Prohibition Act a motion to return 


papers taken from the defendant’s person before indictment 
without a warrant and to suppress evidence so obtained is 


rdinarily an interlocutory motion, and the ruling thereon 
on-appealable 





Cogen 1 States, Adv. Op. 156; Sup Ct 

Vol. 49, p. 118 

The petitioner, Cogen, with others as co-defendants 

indicted for conspiracy to violate the Prohibition 
t. Before the indictment, certain papers had been 
ken from him without a warrant. Before trial he 
lied for an order requiring the federal attorney to 
turn the papers, and to suppress the evidence obtained 
m them, because the seizure had been in violation 
his rights under the Constitution. The application 
is denied. On writ of error the Circuit Court of 
peals dismissed the writ on the ground that the order 
tered was interlocutory and not appealable. On a 
rit of certiorari the Supreme Court affirmed this in 
opinion by Mr. Justice Branpers. The only ques- 

involved was whether the order was final within 

meaning of §128 of the Judicial Code 

The petitioner argued that the return of the papers 

esa 


is a collateral issue, and that hence the ruling on the 
plication for their return was final. 


It was conceded that the issue is collateral in one 
pect and that ordinarily a failure to move before 





trial for return of such papers operates as a waiver of 
such objection to the manner of obtaining them. 
this was said to be a rule of practice not without ex- 
ceptions. 
But it was denied that the issue is distinct from 
the general subject of the litigation: 


But 


It is not true that the order on such a motion deals 
with a matter distinct from the general subject of the 
litigation. Usually the main purpose of the motion for the 
return of papers is the suppression of evidence at the 
forthcoming trial of the cause. The disposition made of 
the motion will necessarily determine the conduct of the 
trial and may vitally affect the result. In essence, the 
motion resembles others made before or during a trial to 
secure or to suppress evidence, such as applications to 
suppress a deposition; . . . to compel the production 
of books or documents; . . . for leave to make phys- 
ical examination of a plaintiff; or for a subpoena duces 
tecum, . . . The orders made upon such applications, 
so far as they affect the rights only of parties to the liti- 
gation, are interlocutory. . . . It is only when diso- 
bedience happens to result in an order punishing crim- 
inally for contempt, that a party may have review by ap- 
pellate proceedings before entry of the final judgment in 
the cause. 


Further, it was pointed out that the decision on 


the motion to return papers is not conclusive on the 
question of their admissibility. 
renewed on the trial, and in case it is overruled, the 
rulings on both motions are assigned as errors. 


The motion is usually 


The differentiation between motions of the type 


here involved and independent proceedings for a similar 
purpose was emphasized. 


The opinion then continued : 


Applications for return of papers, or other property 
may, however, often be made by motion or other syum- 
mary proceeding, by reason of the fact that the person 
in possession is an officer of the court. . . . Where an 
application is filed in that form, its essential character and 
the circumstances under which it is made will determine 
whether it is an independent proceeding or merely a step 
in the trial of the criminal case. The independent char- 
acter of the summary proceedings is clear, even where the 
motion is filed in a criminal case, whenever the application 
for the papers or other property is made by a stranger 
to the litigation; or wherever the motion is filed before 
there is any indictment or information against the mov- 


ant, . . . or wherever the criminal proceeding con 
templated or pending is in another court, like the motion 
in Dier v. Banton .. or wherever the motion, 


although entitled in the criminal case, is not filed until 
after the criminal prosecution has been disposed of, as 
where under the National Prohibition Act a defendant 
seeks, after acquittal, to regain possession of liquor seized. 
And the independent character of a summary proceeding 
for return of papers may be so clear, that it will be 
deemed separate and distinct, even if a criminal prosecu- 
tion against the movant is pending in the same court. 


Motions for the return of property in connection 


with a motion to quash a search warrant wrongfully 
issued may be independent proceedings, but even there 
they are sometimes not independent: 


hus, where the motion to quash the search warrant 
and tor return of the property is made by a party to the 
cause, is filed in the cause and seeks suppression of the 
evidence at the trial, it is apparent that the motion to 
quash the search warrant is an incident merely; that the 
real purpose of the application is to suppress evidence; and 
that it is but a step in the criminal case preliminary to 
the trial thereof. Circumstances may make this clear, even 
if the motion does not specifically pray for suppression of 
the evidence. In all such cases the order made on the 
motion is interlocutory merely. 

Where in cases arising under the National Prohibition 
Act a defendant seeks to obtain, by motion in advance of 
trial, return of property which was not seized under a 
search warrant, the interlocutory character of the order 


(Continued on page 158) 
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he Pragmatic Revolt in Politics, by W. Y. | 

liott, 1928. New York: The Macmillan Company. 

Pp. xvii, 540. Reflection on the foundations of 
political society is so rare in America that Dr. Elliott’s 
first book would deserve a welcome, even were it much 
less excellent and thorough than it is. We have wit 
nessed in recent years political changes more remarl 
able and momentous than any that have occurred since 
the end of the eighteenth century The last strong 
holds of monarchical absolutism, in Russia, in Germany 
and Austria, in Turkey, have been rthrown, whil 
a new type of class-controlled state, taking different 
forms in Italy, in Russia, in Spain and elsewhere, has 
arisen. These new states have flung down to demox 
racy a challenge far more vigorous and insistent than 
the decaying cause of the ancien régime could formu 
late, because it speaks in terms of the future and 1 
of the past. It is this challenge which Dr. Elliott has 
taken up. In doing so he attacks not only the doctrin 
of the class-state, but certain other doctrines of the 
times which he diagnoses as leading to the same goal, 
particularly that of pluralism. He offers at the sam« 
time a reasoned defense and a thoughtful reinterpre 
tation of the constitutional state, a positive contribu 
tion to the political theory of democracy itself. 

To Dr. Elliott the source of present-day assaults 
on the constitutional state is the attitude of mind called 
pragmatism. It is the attitude which belittles human 
reason, which makes it merely the specious servant 
of our emotions and desires and turns truth itself 
into a myth that “works” or succeeds. The philoso 
phers of the anti-intellectual reaction, William James 
and Bergson and Dewey, are the often unconscious 
allies of the romantic Sorel and the fervent Mus 
solini. It is Dr. Elliott’s object to reveal how one 
sided these philosophies are. If we do not believe in 
reason we slide easily down to the glorification of 
force. If we reject the rational principle of unity we 
take away the foundations of order. These tendencies 
are manifested in fascism and pluralism and syndical 
ism—of sovietism Dr. Elliott says little, though it 
would be interesting to learn how far he includes it 
within the “pragmatic revolt.” But none of these 
gospels is, on Dr. Elliott’s showing, adequate to the 
facts and the needs of human society. He subjects 
them to a careful critique and concludes that they 
neglect or underestimate the moral purpose which 
inspires that common will one society can 
securely rest. The reader who is interested in a 
critical appraisal of the political views of M. Sorel 
or Signor Mussolini, of M. Duguit or Mr. Lask 
would be well-advised to study this book 
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How then should we conceive the state if we 
are not to set it contemptuously aside, like the syndi 


calists, or make it all-inclusive, as would the fascists, 
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treat it as one among several compet 
association, as do the pluralists? Dr. | 

g to answer this question, has recourse to a 
oinage He wants to call it a co-org I 
term is intended to describe the character of eve1 

ganized group. It is a reality as a group, as Mait 
and insisted, not a persona ficta, but on the othe 
hand Maitland was misleading when he accepted tl ; 
lternative that this reality is analogous to tl yf 

rson or an organism \ corporation is not simpl 

creature of the state, but it is a creature of the 1 
poses of its members. It has no purpose inherent 
tself. It is assigned specific functions by its membe1 
ind by them endowed with specific ] vel Tl q 
state, another form of “co-organisn recognize 
these functions and powers and brings them withi1 
the rule of law. But the legal “personality” so estal 
ished is not strictly personality at all. Behind the 
legal obligation of a corporation to pay its debts lies . 
the moral obligation, not of the corporation, but of 
its members. Consequently, as Dr. Elliott shows i1 
an acute analysis of Maitland, the corporation as suct 
is never “the ultimate moral unit.” 

Here we have the principle which Dr. Elliott 

names “co-organic.” Every organized group exhibits 
he tells us, two types of consensus. They are, first 
‘‘an organic consensus as to the means econon 
activity and the structural organization necessary t 
the realization of the group end,” and ay 
moral consensus as to the common value or purpos 
for which the group stands.” Dr. Elliott’s use of tl 
term “moral” here is a little perplexing. If a numbet 
of men agree that they would like to play golf 
form a club accordingly, is that agreement about tl 
‘value” of playing golf a moral consensus in Dr. | 
liott’s sense? He suggests that in so far as th 
want the golf club merely as a means to health or f 


the sake of social connections it is not a 1 I i] con 
sensus. We would have welcomed a fuller analysi 


f this point. We would have liked also some cleat 





elucidation of the way in which his conception of th 
state is linked up to his “co-organic” principle 

it has to be remembered that the state is not distin 
guished by this principle from other groups H 
then can we determine on this ground the relation 
the “co-organic” state to, for example, the “co-organi 
church? Dr. Elliott turns his argument so « it 
to the criticism of opposing views that he does n 
allow himself the full opportunity to develop his ow 
Nevertheless he offers a thoughtful broad-based « "4 
tribution of real significance, very well worth having 
in these days when the traditional defenses of t 


constitutional state must be re-forme 
attacks made from many quarters upon tl 
at : . 
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tions ; at what time were counties and townships intro 
duced ; where originated the system of taxation direct 
and indirect, of appropriation of revenues and audit, 
and departmental administrations; in what manner 
evolved our unrivalled system of justice and its ad- 
ministration by judges, juries, sheriffs and police 
officers? A reading of the “little book” will help to 
answer. The author referring to the British Empire 
says in the second sentence it is “the greatest empire 
the world has ever seen.” That sounds like an emo- 
tional outburst of a superiority complex but is it not 
correct? If the definition of “Empire” given by Burke 
is used, viz.: “The aggregate of many states under 
one common head whether this head be a monarch or 
a presiding republic,” then the United States comes 
within that interpretation and is an Empire. To the 
Honorable James M. Beck is credited the statement 
that when “The Maine” blew up in the Havana harbor 
the United States became an Empire. It was really 
so before. Following its enterprising spirit, the British 
imperial spirit, for they are one, it will be a wider 
empire still. A study of Marriott’s book will suggest 
that the two empires make an appeal to each other 
“Let there be no strife, I pray thee, between me and 
thee, and between my herdmen and thy herdmen; for 
we be brethren.” The author’s paragraphs on democ- 
racy and parliament demolish the idea of an English 
imperium and also his suggestion of the divine right 
of the King (page 27) and of His Majesty being 
made of different clay from other people of lesser 
rank. It may be that there was then speaking through 
him the spirit of some cavalier ancestor of the time 
of the Stuart kings. Marriott’s book is in its consti- 
tutional history correct though it is not nor does it 
purport to be a detailed history of government in Eng- 
land or a philosophic or analytical treatise on the 
British constitution from which through much reading 
and study we could sift out for ourselves the informa 
tion and knowledge contained in that “little book.” 
He has saved his readers that trouble and from them 
has summarized for us a popular, interesting and 
instructive abridgement provocative of further thought 
and study. That abridgement may be read with much 
profit by every citizen of the English-speaking coun- 
tries interested as is their duty in national government, 
be they young or old, private citizen or public servant. 
Winnipeg, Canada JaMes AIKINS 


International Law as a Substitute for Diplomacy, 
by M. D. Redlich. 1928. Chicago: Independent Pub- 
lishing Company. Pp. xi, 208.—The purpose of this 
work is to urge, and as far as possible to prove, that 
the advance of the world toward universal and lasting 
peace must depend upon acceptance of the aid of the 
international lawyer; the author is confident that 
“diplomacy can never succeed as a substitute for 
warfare, that the diplomat is the assistant, not the 
rival, of the soldier.” 

He has thought it advisable to present as a back- 
ground a series of scenes from the history of diplo- 
macy intended to illustrate the general character and 
methods of diplomacy and has succeeded in producing 
a work of great interest and no little value. In his 
preface he expresses his expectation that in time will 
appear a “book featuring a riper judgment, a more 
mature scholarship and a more readable presentation 
of the subject”; it may indeed be that a book will 
appear exhibiting riper judgment and more mature 
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scholarship; but it is difficult to conceive of a more 
readable presentation of the subject 

Jeginning with the inability of a nation as of an 
individual to live alone and the necessity of relations 
of some kind between nation and nation as between 
individual and individual, he points out that such rela- 
tions must be ultimately regulated by law in the case 
of nations as it is now in the case of individuals. Ad- 
mittedly, international law is as yet but a simulacrum 
of intranational law, but this cannot be its permanent 
condition if civilization is to be secure. 

To the objection that a court should not be given 
power to decide until the law has been expressly stated 
in a code or otherwise—this, as is well known, is one 
of the strongest objections urged against the participa- 
tion of the United States in the world court—the 
answer is found that the court historically preceded 
the law and that while logically and theoretically ad- 
judication is an application of a general rule or law 
to a concrete case, in fact law, the body of legal prin- 
ciples, is built up inductively by observing and com- 
paring individual decisions. 

One of the most interesting chapters is devoted to 
the history of international relations and diplomacy ; 
and in this, four periods are found: (1) the ancient, 
terminating with the separation of the Roman Empire, 
A. D. 395; (2) the mediaeval, terminating with the 
invasion of Italy in 1494 by Charles VIII of France; 
(3) the modern, with the Crimean War, 1856; and 
(4) the current. 

In the first there was a rudimentary international 
law amongst the Greeks, and at Rome there was some 
semblance of law for the outlander—while the right 
of the herald to personal security was acknowledged. 
In medieval days, the church, the Holy Roman Empire 
(so called, says Bryce, because it was not holy, not 
Roman, and not an empire), commerce, the study of 
the civil law, etc., all had their influence: but as yet 
there was scarcely any conception of an international 
law universally applicable. 

In the modern period appeared the great writers 
headed by Hugo Grotius and his epoch-making De 
Jure Belli ac Pacis, which revolutionized international 
law and made him the founder and honored prophet 
of a new school. The American revolution, the Na- 
poleonic wars, the proclamation in 1780 by Catherine 
II of Russia as to the right of neutral ships, the Con- 
solato del Mare, all are ably discussed and their in- 
fluence traced. 

The fourth or current period is characterized by 
the prominent part played by inetrnational congresses, 
those at Paris in 1856, at Geneva in 1864 and 1906, 
at Berlin in 1878, at the Hague in 1899 and 1907, at 
London in 1909, as well as the Sanitary Conventions 
of 1903 and 1912,—finally the Versailles peace con- 
ference in 1919 after the great war 

We may pass over as of little general importance 
the chapter on the history of the evolution of the 
status of diplomatic officers except that part of it 
which deals with early American diplomatic history, 
which to many, including this reviewer, is the most 
interesting part of this interesting book. I know of 
no more sympathetic and appreciative account of the 
labors, difficulties, triumphs of the early American 
diplomats Silas Deane, Benjamin Franklin, John 
Adams, John Day,—men who considered it a “glory 
to have broken such infamous orders” as congress gave 
them. It were indeed much to be wished for that 
some other terminology should be discovered to apply 





to their undoubted diplomatic ability than John Fiske’s 
“Yankee shrewdness.” 

In this connection I may be allowed to say that 
much more might be said for the diplomat. He 
not always simply an advocate for his country’s in 
terest, and diplomacy is not always a kind of warfar« 
and the diplomat an “assistant . . . of the soldier.’ 
Of course he is his country’s agent—every nation must 
be guided in its conduct towards others by intelligent 
self-interest, and unthinking altruism has and cai 
have no place in international relations—but the dij 
lomat is not as a rule deaf to the claims of othe: 
nations, and it is to the diplomat in great measur 
that we owe the score and more of arbitral and 
judicial settlements of our international disputes—they 
were “family quarrels,” after all—which are the prid 
and glory of the kindred nations. We may pass ove 
the chapter on consuls. 

A reasonably full and very careful description 
given of the permanent court of arbitration estal 
lished by the Hague conference of 1899, of the ju 
dicial arbitration court of the second Hague conferen 
of 1907,—“the United States took a leading part 
urging the creation of this court, and the most com 
plete plan for its creation was the one submitted | 
the delegates from the United States,”—of the C 
American court of justice—“the United States playe 
an important role both in the birth and in the death of 
this court—,” the league of nations, “the first wid 
spread attempt to substitute impartial justice as the 
arbitrator of international disputes in place of the 
trickery and deceit of the diplomat, and the cruelt 
and brute force of the soldier.” 

The author, however, considers that “the leagu 
of nations, which logically should have been an o1 
ganization controlled by international lawyers,—be 
came, primarily another inefficient, or onl 
slightly efficient, organization of diplomats.” How it 
could be controlled by any other than the representa 
tives of the nations concerned, without the formatio 
in fact if not in form of the terrible “superstate” of 
which we heard so much a few years ago, some of u 
find insuperable difficulty in understanding 

The creation in 1920-21 of the permanent court 
of international justice under article XIV of the cov: 
nant of the league of nations “will always remain on 
of the great milestones, marking the journey from tl 
realm of warfare and diplomacy to that of internationa 
law.” 

The objection that it is not a true court becaus« 
it has not power to enforce the carrying out of it 
decrees is answered from the history of courts i 
England and the United States. In England “for 
long time, law was very weak, and as a matter of 
fact it could not prevent self-help of the most violent 
kind. . . . In its strife against violence it keeps u 
its courage by bold words. It will prohibit utter! 
what it cannot regulate. This was true of . . 
English law in the 13th century. ” “Even tl 
supreme court of the United States has not alway 
been able to enforce its decrees. Every lawyer r 
members the reported exclamation of President Jac! 
son, that: ‘John Marshall has made his judgment 
now let him execute it.’” Nothing is said of t 
position of the United States in respect of this cour 
—no doubt wisely, this work is largely descriptive an 
historical, not polemical—although, indeed, a tra 
of missionary spirit is not infrequently observable 

The author speaks out against what he nsicle 
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langerous tendency, at the present time . . . in 
United States” toward secret diplomacy, and says: 
se in charge of our foreign policy have adopted 


licy of more absolute and complete secrecy than 
ever before existed in our country, and demand 
the public submit to their judgment blindly and 
ut question.” This is a very strong indictment 

it is borne mind that “the most legitimate, 


us and general criticism which has been made 
st the work of diplomats is that against the veil 
Arty thich } } att ; Cc 99 

ecrecy which has been thrown over their work. 


This interesting book is written in an easy, non- 
nical, non-professional style; an occasional tautol- 
does not offend the eye, and nowadays a split 


The author has consulted and 
standard authors, the quotations 
whom are always well chosen and appropriate. 
book is well printed with clear type and on good 
r: the binding is equally excellent. Some defects 
form do not prevent this book from being wholly 
litable to the author and a valuable contribution to 
ieeratene of one of the most important subjects 
he world’s consideration. 
WittramM Renwick RIppet, 
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trial Law. By E. F. Albertsworth. 
hwestern University Press. Pp. 
yurce of great gratification to the 
ker in the field of social sciences to find that stu- 
ts of law have gone so far in the direction of 
stic facing of economic problems as to create this 
monumental work on industrial law. While 
primary interest in it is scientific, nevertheless both 
ticing lawyers and industrial leaders will agree as 
the immense practical service which Professor 
ertsworth’s volume cannot fail to render. For a 
| many years executives in the field of industrial 
tions, for example, have looked forward to the 
when they might have access to such a compen- 
m of industrial law as is now put in their hands. 
Notwithstanding the fact that ordinarily a large- 
employer a . regular legal advisor as a 
t of his routine staff, the labor manager or director 
dustrial relations or scene manager, or what- 
he may be called, is cons tantly up against legal 
lems in working out the general personnel policy 
his company. Professor Albertsworth’s book will 
)f enormous educational service to him in orient- 
himself for his job. The sociologist, moreover, 
1d to find a recognition by the lawyer of such 
leastanal sociological facts as the web of life, 
| unity and the futility of laissez-faire. 
The substance of the book covers relations be- 
n employer and employee (personal injury, em- 
ers’ liability, workmen’s compensation, labor com- 
tions, injunctions, trade disputes); relations be- 
n producer and producer (passing off practices, 
tices in relation to goods and methods, refusal to 
| with or to patronize, restraints on competition) ; 
tions between industry and the state (hours, wages, 
| working conditions; strikes; regulation of status, 
ces and prices; trade restraints). Treatment in 
siderable detail is given to the subject of accidents, 
istrial sickness and disease, contributory negli- 
picketing, lock-outs, fellow-servant rule, lia- 
1 members, wage fixing by statute, 
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like the Kansas Industrial Court Act agricultural co- 
operation, and federal regulation of child labor re- 
ceive excellent treatment. Nor are vital problems 
like criminal syndicalism or compulsory arbitration 
overlooked. 

In the list of 152 cases printed with verbatim 
text appear most of the mileposts in the recent history 
and development of industrial law. From the stand- 
point of the law teacher this is a tried text-book. It 
is not a mere “flash in the pan” but the result of a 
good many years of careful experimentation. The 
author’s preface is a very able defense of his opening 
thesis, namely, that “the present era is essentially one 
of industrialism” and that, therefore, “attention on 
the part of the legal order to those legal phenomena 
that are symptomatic of industrialism, that are con- 
comitants or by-products of it, is imperative.” The 
scientific student of the law is further indebted to 
Dean J. H. Wigmore, Professor Edouard Lambert 
and Professor W. S. Holdsworth for their collabora- 
tive introduction on the historical development of in- 
dustrial law, the need for unity, and the comparative 
method in the treatment of industrial law. Professor 
Albertsworth’s thesis is still further borne out by a 
prologue packed full of vital facts on the machine 
era in America by Walter Dill Scott, President of 
Northwestern University. 

The author’s clear perception of the more or less 
organic nature of social life might well have led him 
to take a further forward step in the direction of 
integrating legal teaching with research and teaching 
in the social sciences. In these days the study of 
cases is not sufficient. Since the lawyer is drawn into 
the very thick of modern industrial life, he must come 
to his work realistically prepared in those phases of 
social science which modern industrialism has shot 
through and through if not actually created. And it 
will scarcely do to take it for granted that law students 
beginning the study of industrial law have had this 
adequate preparation. At the very least, therefore, it 
would seem that either in future editions of this text 
or in a supplementary volume thereto cross-references 
should be made to significant studies in the economic 
and sociological field. For example, we should like 
to see a reference to such outstanding works in the 
field of collective bargaining as Barnett and McCabe's 
“Mediation, Investigation, and Arbitration in Indus- 
trial Disputes,” John A. Fitch’s “Causes of Industrial 
Unrest,” or Sidney and Beatrice Webb’s classic “In- 
dustrial Democracy.” In other fields, to mention only 
a few titles, we should recommend Blum’s “Labor 
Economics,” Streightoff’s “Distribution of Incomes in 
the United States,” and indeed the whole series of 
researches into distribution of income made by the 
National Bureau of Economic Research. The value 
of such work as Miss Goldmark’s “Fatigue and Effi- 
ciency” has already been recognized by the United 
States Supreme Court. Still further, students of in- 
dustrial law should be familiar with Ely’s “Property 
and Contracts,” J. R. Commons’ “Legal Foundations 
of Capitalism,” Commons and Andrews’ “Principles 
of Labor Legislation” and the monumental work of 
Commons and Andrews, “Documentary History of 
American Industrial Society.” It would do no harm 
also to consult Seager’s “Social Insurance,” Squier’s 
“Old Age Dependency in the United States,” and 
some of the more recent studies of old age and the 
industrial scrap heap. Finally, because of the valuable 
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join the Association and thus start their career under 
conditions which make powerfully for loyalty to the 
profession and the high ideals it embodies. 

In a recent number President Gurney E. Newlin 
issued an address and an appeal to the younger law- 
yers to come into the organization. It was no less 
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their part. Aid for the young practitioner is a great 
tradition of the Bar. Here is an opportunity to 
maintain it in a definite and effective manner. 

On the last page of this issue of the JouRNAL 
is an application blank, and others will be gladly 
furnished by the Secretary’s Office, 209 S. La Salle 
St., Chicago, on request. 
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Association has extended its membership activities is 
sufficiently illustrated in the following brief biog- 
raphical sketches of the “Advance Guard” of the new 
and younger members. 


Eppa Hunton, IV., born July 31st, 1904, edu- 
cated at Chamberlayne’s School, Richmond, Virginia; 
Episcopal High School, Alexandria, Virginia; Uni- 
versity of Virginia, Charlottesville, Virginia; B. A. 
1925; B. L. 1927; admitted to the Bar of Virginia 
1926. Son of Eppa Hunton, Jr., and Virginia Payne 
Associated with the firm of Hunton, Williams, An- 
derson and Gay, Richmond, Virginia. Eppa Hunton, 
Jr., was for many years senior partner in the firm 
with which his son is now associated, and retired from 
the practice of law to accept the presidency of the 
Richmond, Fredericksburg & Potomac Railroad Com- 
pany in 1920, which position he now holds. Member 
of Delta Kappa Epsilon and Phi Delta Phi Fraterni- 
ties, Country Club of Virginia, University Club and 
Richmond German, Virginia State and American Bar 
Association, Local Counsel Seaboard Air Line Rail- 
way Company. 


James Maxwett Murpuy, born April 19th, 
1899 at “Eyrecourt,” Tignish, Prince Edward Island, 
Canada. The fourth son of the late Senator, The 
Honourable P. C. Murphy, M. D., etc. Educated St. 
Dunstan’s School and College, Charlottetown, Canada, 
The Art Institute of Chicago and Marquette Univer- 
sity College of Law. Holds degrees of B. L. and 
LL. B. Enlisted in the Canadian Expeditionary 
Force in 1916 and served in France with the Twenty- 
fifth Nova Scotia Battalion for more than two years 
Wounded at Cité St. Pierre. Emigrated to the United 
States and engaged in lecturing and newspaper work 
for a number of years. Colonel in the Wisconsin 
National Guard. Aide de Camp to the Governor of 
Wisconsin 1927-28. _ President Chicago Grand Camp 
and acting national president American Volunteers of 
the Canadian Expeditionary Forces 1920-21. Asso- 
ciate Editor Marquette Law Review 1925. Member 
of the law firm of Stern, Murphy, Courtenay & 
O’Brien, 97 E. Wisconsin Avenue, Milwaukee. Mem- 
ber Milwaukee and Wisconsin Bar Associations. 
Clubs, Milwaukee Riding and Polo, Milwaukee Row- 
ing. 


Joun Henry BeENCKENSTEIN, age 25, is the son of 
L. F. and Genevieve (Peterson) Benckenstein of Or- 
ange, Texas. He graduated from the University of 
Virginia in June, 1928, with a degree of Bachelor of 
Laws, having taken his pre-law work at the same 
University. He was active in all athletic and fraternal 
circles. .He is a member of the Alpha Chi Rho Fra- 
ternity, the Phi Delta Phi Legal Fraternity and the 
Varsity Club, having served as President of the 
Alpha Chi Rho Fraternity for some two years, and 
was a member of the University Football team for 
the years 1926 and 1927. During the summer before 
his graduation he revised Hulvey’s Notes on Commer- 
cial Law, a text book used in the Academic School. 
Immediately after receiving his Law Degree, Mr. 
Benckenstein became the junior member of the firm 
of Benckenstein & Benckenstein, 1111 San Jacinto 
Life Building, Beaumont, Texas, and has been ad- 
mitted to practice at the Texas Bar and the United 
States District Court for the Eastern District of 
Texas. He is still keenly interested in athletics, hav- 


ing coached the football team of one of Beaumont’s 





junior schools this past fall. Member of the Bea 
mont Country Club of Beaumont, Texas 


Joun S. Srranorn, Jr., was born in 19 
A.B., 1922, St. John’s College, Annapolis, Marylan 
LL.B., 1925, Washington and Lee University; S.J.1 
1926, Harvard University Law School. Admitted 
practice in Maryland, 1926. Practiced summers 
1926-1928 in office of John S. Strahorn, Sr., Ar 
apolis, Maryland. Instructor in Law, University 


Arkansas Law School, 1926-1927; Assistant Profess 


same, 1927-1928: Associate Professor, same 192: 


date. Taught following subjects: Conflict of La 
Criminal Law, Criminal Procedure, Suretyship, Sal 
Partnership, Constitutional Law, Evidence. Publish 


articles in North Carolina and Virginia Law Reviews 
married; member of American Bar Association since 


last fall; born at Elkton, Maryland, and resident 
Annapolis, Maryland, 1910-1922. Activity in practi 
rather scant, three summers in father’s office si1 
admission to the bar and several summers’ activity 
clerk in same before 1926. 


Joun M. O’Brien, born March 20, 1903, at Hu 


ley, Wisconsin ; graduated from Riverside High Sch 
7? db — 

at Milwaukee, Wisconsin, and received degree 

Bachelor of Laws from Marquette University. W! 


a student at Marquette was editor of Marquette La 
Review. One year in newspaper work, and duri: 


years at University engaged as traveling passens 
agent for The Milwaukee Road during summer va 
tions. Member of Milwaukee Bar Association, W 
consin State Bar Association, Delta Theta Phi Le; 
Fraternity. Member of law firm of Stern, Holn 
Murphy, Courtenay & O’Brien, Railway Excha 
Building, Milwaukee. 


Review of Recent Supreme Court Decisions 
(Continued from page 151) 


entered thereon is ordinarily clear. This is true of tl 
order here in question. The motion was not for the re 
turn of papers seized under a search warrant. It was file 
in the criminal case after the indictment nd bet 
trial. It seeks not only return of papers, but t 


sion of all evidence obtained therefrom. Ai: 
pression of evidence appears to be its main, if 
purpose. The appeal was properly dismissed 
cuit Court of Appeals. 





The case was argued by Mr. Sanford H. Col 
for the petitioner. 


Help for Worthy and Ambitious Students 


A statement recently issued by the Departme: 
Interior calls attention to the many opportuniti 
forded young men who want to get an 
borrow money, go to college, graduate and afterwa 
repay their loans in a business-like 2 I 
students,” it says, “are assisted in financir 
tion by the colleges and university themselv: 
independent organizations. The facts with rel: 
possibilities recently have been compiled by the Bu 
of Education. 

“In 282 colleges and universities, funds totaling nea 
$4,000,000 are loaned annually to students of character a 
ability for the purpose of completing their college edu 
tions. Although these funds are administered by sev« 
institutions, there is no uniformity as to the manner in wh 
they are handled. Repayment generally begins at a sta 
period after graduation. It is not possible to state 
the institutions providing loans nor the students eligibl 
them. As soon as a student needing this educational 
decides upon the institution to be attended, he should t 
find out by correspondence what loan funds and sch 
ships are available and what self-help opportunities 
later be open to him.” 
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rocker v. Malley, 249 U. S. 223; Hecht v. Malley, 
05 U. S. 144; Burk-Waggoner Oil Association v. 
opkins, 269 U. S. 110. 
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incorporated and that Con- 
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TAXABILITY OF UNINCORPORATED ORGANIZA- 
TIONS AS CORPORATIONS FOR FEDERAL 
INCOME TAX PURPOSES 


By J. J. Ropinson 


Tax Counsel, Chicago Title and Trust Co. 


its business in the form and mode of a corporation 
Hecht v. Malley and Burk-Waggoner Oil Associa 
tion v. Hopkins, supra. The question is not whether 
the organization possesses the essentials of a cor- 
poration, but whether it possesses—l—the essen- 
tials of corporate form for conducting corporate 
business and—2—conducts its business in the mode 
of a corporation. 

1. The essentials of corporate form for con- 
ducting corporate business, are: 

(a) stockholders, who have limited but ultimate 
and collective control of the corporation, 

(b) a board: of directors and officers, 

(1) who have full and discretionary 
power to manage the business, and 

(2) who do so in behalf of the stock 
holders in a representative capacity. 

The mode of doing corporate business is 
through a board of directors and officers. 

The above principles of law are too elementary 
to require citation of authority in their support. It 
follows from the above principles that, to consti- 
tute transacting or doing business “in the genera! 
form and mode of procedure of a corporation,” or 
“as if incorporated,” 

(1) The members of the unincorporated organ- 
ization must have the same or similar control over 
the person or persons conducting the business of 
the organization as stockholders have over the di- 
rectors in a corporation, that is, they must have 
limited but ultimate and collective control over the 
person or persons conducting the business. 

(2) the person or persons conducting the busi- 
ness of the organization must have full and discre- 
tionary power to manage the business, as directors 
and officers in a corporation have full and discre- 
tionary power to manage the business of a corpo- 
ration, 

(3) such person or persons conducting the busi- 
ness must do so in behalf of the members of the 
organization in a representative capacity, as direc- 
tors in a corporation conduct the business in behalf 
of the stockholders in a representative capacity, and 

(4) such person or persons resembling a board 
of directors, not the members of the organization, 
must carry on the business of the organization. 

In Hecht v. Malley, and in the Burk-Waggoner 
case, supra, all of the above essentials were present 
and so the Supreme Court held that the unincor- 
porated organizations in these cases were associa- 
tions. In Crocker v. Malley, supra, the first essen- 
tial of collective control over the trustees was absent 
and so the Supreme Court held that the trust in this 
case is not an association. 

The beneficiaries in the Crocker case did not 
have the same or similar control over the trustees 
as stockholders have over the directors in a corpo- 
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tockholders ha ver directors in a corporation. 
such control the beneficiaries have limited but 


mate and collect control 
kholders in a ration h 


over the trustees, as 
ave limited but ulti- 


te and collectiv ntrol over the directors in a 
oration Sucl mntrol fully satisfies the first 
ntial of the si equisite of operating “as 
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if incorporated.” The phrase “slight measure of 
control,” therefore, does not mean “no control” and 
so does not support the above holding in White \ 
Hornblower; nor does it support the provision in 
said Paragraph (3) of the regulations which pro- 
vides that a trust may be an association even in 
the absence of any control by the beneficiaries. 

In fact, in the light of the facts in Hecht v. 
Malley, the language quoted from that case by the 
Circuit Court of Appeals, in support of its holding 
in White v. Hornblower, really supports a directly 
opposite holding. The explanation of the unusual 
decision in U. S. v. Neal, supra, and the holding in 
the Hornblower case, both holding contrary to the 
tests laid down by the Supreme Court of the United 
States, is probably found in the fact that the ques- 
tion was not fully presented before the Court. 

Further, the Board of Tax Appeals, following 
Hecht v. Malley and the Burk-Waggoner case, has 
recently held that the sole fact of doing business is 
not sufficient to make an unincorporated organiza- 
tion taxable as an association. The Board held that 
an organization to be deemed an association must 
possess both fundamental requisites. It must not 
only transact business but it must do so in the form 
and mode of a corporation. Myers, Long and Com- 
pany v. Commissioner, supra. The Board is still 
somewhat indefinite as to the several essentials 
making up the second requisite but it is on the right 
track when it holds that both requisites must be 
present, 

From what has been said, it follows that Para 
graphs (2) and (3) of Article 1504 Regulations 69, 
not only have no basis in the above Supreme Court 
decisions, but are in direct conflict with the tests 
laid down in such decisions. 

Articles 1502, 1503, 1505, 1506 and 1507, Regula- 
tions 69, also dealing with the subject of associa- 
tions, betray a like failure to grasp the Supreme 
Court tests for determining when an unincorporated 
organization is an association for income tax pur- 
poses, and, like Article 1504 above, have no basis in 
the Supreme Court decisions on this subject, in so 
far as such Articles create tests different from the 
tests above set forth. 

Incidentally it might be pointed out that there 
is no authority for the distinction attempted to be 
drawn in said Article 1504 between trusts where 
the trustees are restricted to the mere collection 
and distribution of funds and trusts where the 
trustees are carrying on a business enterprise. The 
former trusts are transacting whatever business is 
before them, the latter are “doing business” in the 
legal sense of that term. The distinction between 
“transacting business” and “doing business” is ma- 
terial in excise tax cases where “doing business” is 
a statutory requisite in determining whether a trust 
or corporation is subject to an excise tax (Zonne v. 
Minneapolis Syndicate, 220 U. S. 187; McCoach v. 
Minehill Railway Co., 228 U. S. 295, Rose v. Nun- 
nally Investment Co., 22 Fed. (2d) 102, and Hecht 
v. Malley, supra), but such distinction is immaterial 
in income tax cases where there is no such test. 

Treasury Regulations on the important subject 
of associations, which have no basis in law, are 
necessarily productive of much confusion and grave 
injustice to the business world. It is of the utmost 
importance then that the Regulations be amended 


































































to define an association to accord with the three 
basic U. S. Supreme Court decisions, supra. 

It is suggested, therefore, that the above Articles 
1502 to 1507 inclusive, be repealed and in lieu 
thereof an Article be adopted reading somewhat as 
follows: 


“An association is an unincorporated organization, whether 
created pursuant to state laws, agreements, declarations of 
trust or otherwise and by whatever name known, including 
partnerships, joint stock companies, trusts, syndicates and joint 
ventures, which transacts business in the general form and 
mode of a corporation. Such an organization is transacting 
business in the general form and mode of a corporation when 
(1) the members thereof have limited but ultimate and collect 
ive control over the person or persons conducting the business 
of the organization as stockholders have limited but ultimate 
and collective control over directors of a corporation, (2) the 
person or persons conducting the business of the organization 
have full and discretionary power to manage the business as 
directors of a corporation have full and discretionary power 
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to manage the business of a corporation, (3) the person 
persons conducting the business do so on behalf of the met 
bers of the organization in a representative capacity, and 
such person or persons so conducting the business, not t 
members of the organization, carry on the busimess of | 
organization.” 

The suggested Article merely sets forth (1) t 
two requisites laid down by the U. S. Supren 
Court for determining when an unincorporated 
ganization is an association, and (2) the four ess« 
tials constituting the second requisite of operating 
the general form and mode of a corporation. 

Such an Article in the Regulations should pra 
tically solve the tangled problem of taxability 
unincorporated organizations. At least the Trea 
ury Department, by such amendment, would clarif 
the law and it would then be a matter of applyi: 
the law to the facts in the particular case 


THE EFFICIENCY OF FRENCH JUSTICE 


Penal Dockets Smaller Than before the War 


in France—Much Credit Due French Police 


System—the Judiciary—the Court of Assizes — Correctional and Civil Courts — 
Appellate Practice and Tribunals 


By Damon C. Woops 
American Consul at Paris, France 


HILE the criminal courts of the United 
W States are more busily engaged than ever 

before in their efforts to try all of the small 
proportion of law breakers who are caught, in some 
of the more settled European jurisdictions the 
penal dockets are less heavily charged than before 
the world war. In France, according to a recent 
report to the Minister of Justice by the Director 
of Criminal Affairs, the number of trials in the 
courts of assizes fell from 3,088 in 1913 to 1,800 in 
1926. Prosecutions for murder declined from 565 
to 489 and those for robbery and burglary receded 
from 898 to less than 460. The population of the 
area covered was approximately 39,000,000. 


The Police System 


Due credit for its effective work in crime re- 
duction should go to the French police organiza- 
tion, made up of the city forces, the national 
gendarmery and the judicial police. These agen- 
cies of public order are distinguished by selection 
and promotion on merit, security of tenure, close 
inter-relationship and central direction. The blue- 
coated guardians of the law at Paris are under the 
control of the Prefect of Police, who is appointed 
by the President after recommendation by the 
Minister of the Interior. In other cities the police 
are commanded by the Department prefects, either 
directly as at Marseilles, or indirectly through their 
power to suspend local officials who fail to enforce 
the laws and decrees. The towns, villages and 
country districts are patrolled by members of the 
national gendarmery who, within the limits of a 
Department, are subject to prefectoral control. The 





duties of the judicial police, attached to the crim 
inal courts, extend from service as bailiffs to in 
vestigational activities in aid of the magistrates and 
prosecuting attorneys. The central detective 
reau at Paris, known as the “Sureté Général,” cen 
ters its attention upon crimes of extraordinary 
gravity or far-reaching effects, including politica 
plots against the home or a foreign government 


The Judiciary 


French judges and prosecutors are chosen b) 
competitive examination from candidates posses 
ing the required legal education and moral char 
acter. The judicial career is graded and prom: 
tions are based upon experience and demonstrate 
fitness for larger responsibilities. A young judg: 
of instruction or substitute “procureur” may pr 
gress in twenty years to a judgeship upon a civ 
tribunal or to a position as advocate general, rej 
resenting the Government before the Court of As 
sizes. Both judges and prosecuting officers ma 
be assigned from one circumscription to another | 
the Ministry of Justice. Security of tenure a: 
mobility as a corps make the judiciary immune 
popular sentiment and local influences 


The Courts of Assizes 


In each of the ninety Departments of Franc 
a court of assizes sits for the trial of major felo: 
ies. In the Department of Seine, containing t! 
city of Paris and a population of five million, the: 
is only one such court. The judges of these tr 
bunals are drawn for short periods of trial dut 






























the membership of the courts of appeal. The 
gular assiz nch consists of three judges, one 
whom is president and the others associates, or 


assesseurs.’ lhis is the only court in France 


ich has a y and it never functions without 
ne After experience with verdicts by three- 
irths and five-sixths of the panel of twelve, the 
rench Parliament many years ago adopted the 
rinciple of lajority verdict. The jurors are 
lowed to separate during court recesses and in 
the event apacity a substitute, sworn with 
e regular panel, takes the place of the one ex- 

used. 
lhe pres of the court, from the outset of 


trial, directs every step of the proceedings. He 
has before him the record of testimony taken by 


the examining igistrate and, guided thereby, he 
levelops the facts. The defendant is the first to 
e called; his interrogation is always minute and 
at times severé The Paris “Matin,” describing 


president in a recent “cause céle- 
Mangin-Bocquet conducts, with 
ler and method, an irresistible interrogation. Not 
word which does not carry and mark. The rea- 
ms which Mestorino had to conceive the crime, the 
precautions ok before its commission and 
ifterwards t its traces,—all this appears in 
tragic clarity re obvious from each question 
n the one hand and each response on the other, a 
president of g1 force, an accused without skill.” 
In this sketch the prevailing method of judicial 
examination, there is more than a faint resemblance 
to the custon “grilling” by an American district 
attorney. In France, however, the president of the 
court is the public inquisitor. He not only admin- 


the manner! 
re,” said 
| 


isters the law but searches for and lays bare the 
facts, leaving to counsel the completion of the tes- 
timony, from their viewpoints, after he has con- 
lucted the main inquiry. 


rule of evidence in the Court of 
the president is the judge of 
vhat is or is admissible. No time is lost in 
in effort to “leading” questions and each 
witness is allowed to make his statement freely, 
so that it usual ntains an admixture of hearsay 
and opinion. 7 jury are obliged to winnow the 
wheat from the chaff and in the process they are 
not aided by the judge, except as his impressions 
appear from the questions he propounds. French 
jurists declined long ago to incorporate in their 
procedure the English custom of “summing up.” 
Another peculiarity of French assize practice 


If there is a 
Assizes, it is 


; 


is that there is no charge to the jury upon the law 
f the case. Following the speeches by the law- 
yers, the president reads a series of brief questions 
to which the jurors, by a majority vote, return cate- 
gorical answers. Specimen questions, taken from 

recent murder trial. are: (1) Did the accused 


kill the deceas« 
3) Did he kill 
rob the deceased 


a 
(2) Did he act in self-defense? 
th pre-meditation? (4) Did he 
Upon the basis of the answers 
returned the president, after consulting his asso- 
ciates, pronounces sentence. 

Although indulgent to the lawless outbursts 
f political pass r vindictive love, French jus- 
tice is swift and sure in punishing the usual crimes 
igainst life perty One may recall the no- 
torious Landru, known as the French Blue-Beard, 
who, after a stub! ly fought case, was convicted, 
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in one trial, of the successive murders of nine 
women. He was duly guillotined. 

Several months ago, at Paris, eighteen men 
and one woman were arraigned for the commission 
of six murders, three assaults to murder and sixty- 





The Court of Assizes of the Department of the Seine during 


a Recent Noted Trial 


eight burglaries and robberies. It was alleged that 
the band, acting in groups, committed the offenses 
in various Departments of northern France. There 
were no pleas to the jurisdiction of the court, no 
motion for a change of venue, and no demand for 
separate trials, either by individuals or groups. Yet 
the defendants were represented by twenty able 
barristers. The joint indictment recounted the 
facts charged with such particularity that six hours 
were consumed by the clerk in reading it. Yet 
there was no exception to its form or substance 
and no subsequent plea that the evidence, in some 
respects, varied from an allegation. It was neces- 
sary to use an interpreter for the interrogation of 
the defendants and the two hundred witnesses, yet 
despite the complication of issues, events and iden- 
tities, the trial was completed in twenty-one days 
of four-hour court sessions. The jury’s verdict 
gave answers to 654 questions relating to the con- 
nection of each defendant with the crimes laid to 
his account. The court sentenced two of the ban- 
dits to death, two to hard labor for life and the 
rest to long terms of imprisonment. There was no 
question of an appeal. 

The most sensational trial of the year 1928 
was that of Charles Mestorino, charged with the 
killing of Gaston Trupheme, a diamond broker. For 
weeks the newspapers had featured the startling de- 
velopments in the affair, yet a jury was selected in 
a few minutes. One of the ablest of Paris advo- 
cates interposed for Mestorino the defense of tem 
porary insanity, but the only effects of his eloquent 
pleading were to lengthen the tria! to four days 
and to obtain a sentence of life imprisonment in- 
stead of death. Again there was no appeal. 


The Correctional Courts 


In the volume of cases despatched and the 
general efficiency displayed, the correctional tri- 
bunals of France are worthy of emulation. Each 
chamber consists of three judges without a jury. 
The president conducts the hearings with such ex- 
pedition that eight or ten contested cases are fre- 
quently disposed of during an afternoon session. 
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Correctional tribunals have jurisdiction over the 
more serious misdemeanors and minor felonies, 
such as thefts, forgeries, swindles and assaults with 
deadly weapons. Fines and sentences of imprison 
ment up to several years in the penitentiary may 
be imposed. In addition to deciding the issue of 
criminal culpability, the court may award dam 
ages for the civil injury inflicted Thus, in a re 
cent case at Paris, in which a chauffeur was 
charged with reckless driving, resulting in a colli 


g 
sion and injury to two American occupants of the 
taxicab, the defendant, after a trial lasting thirty 
minutes, was condemned to a term in jail while the 


civil parties were awarded damages in the sum 
of 51,000 francs. This amount was collectible from 
the proprietor of the taxicab or his insurer. It may 
be remarked that none of the parties filed written 
pleadings upon the civil phase of the case 


The Civil Courts 


The Civil Tribunals are the principal French 
courts of first instance for the trial of purely civil 
causes. Here again we find three judges and no 
jury. The petition and answer in each case are 
prepared by solicitors and served on the opposing 
party by bailiffs. Evidence considered is generally 
in the form of relevant documents and affidavits of 
persons having knowledge of the facts. Even in 
divorce cases and damage suits, when oral exam- 
ination of witnesses becomes essential, it is done 
by one of the judges who later has read to the 
court the deposition he takes in chambers. Argu 
ments presented by the barristers are confined to 
issues of fact and law points arising from the 
“dossier,” or record in the case. French lawyers 
do not anticipate or desire the adoption of the jury 
system for civil controversies, but many think that 
the tedium of “dossier” perusal would be avoided 
and the ends of justice better served if the testi 
mony could be presented orally to the court, as is 
done in criminal cases. 


Appellate Practice and Courts 


Although resorted to in but a small fraction of 
the cases ending in conviction, the avenue of ap 
peal is open to any person dissatisfied with the sen 
tence received. The procedure is entirely free of 
technical requirements and on the other hand the 
defendant will do well to avoid frivolous pleas, for 
the higher court has the power to increase the 
punishment assessed. In murder cases, the grounds 
for reversal are set forth by statute as follows: (1) 
Evidence of the continued existence of the alleged 
victim; (2) Subsequent conviction of another per 
son for the same offense, which conviction is irre 
concilable with that of the defendant; (3) Convic 
tion for perjury of a witness against the accused, 
and (4) newly discovered evidence tending to ex 
culpate the appellant. Upon questions of law only, 
a further application for review may be made to 
the Court of Cassation. 

Above the twenty-six appellate 
France is the highly respected supreme court, 
known as the “Cour de Cassation.” It is composed 
of a first president, three presidents of divisions and 
forty-five judges. The divisions are the Chamber 
of Requests, to which all petitions are first referred 
and the Civil and Criminal Chambers, to which 
cases are routed according to their nature if the 


1 


courts of 
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Each division consist 
of hiteen judges and a president. Only in cases 


plea for review is granted. 


great consequence, and then usually at the reque 
of the Minister of Justice, is the entire court 
sembled. 

In comparison with the scores of costly 
umes containing the digested and annotated grist 
rom the American judicial mills, it is interesting 
note that all of the French court decisions consi 
ered of sufficient importance to print are repr 


duced in weekly pamphlets, fifty-two of which 
bound into an annual volume, obtainable at a tota 


expense of less than $5.00. The featur f th 
french appellate opinion is its brevity. It rarel 
contains a reference to a past judgment but applies 


directly to the question presented a provision cf 
code or statute. The arduous work of reconciling 
current decisions with those of the past is left t 
private annotators and law professors. “Stare de 
cisis’ has no terror for the French jud 
three codes, civil, criminal and c | 
mulgated by Napoleon I more than a century ag 
remain the sovereign guides of judicial 1 ht at 
action. 


Yr 
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Work of California Judicial Council 


HE California Judicial Council has he 
meetings of late and has been engaged 


i 


frequent 


n dratting 





hanges in practice and procedure to be 

the Legislature, which convened Janua ] W 
recommendations for their enactment, according to 
communication received from its Secretary ex-offici 
Bb. Grant Taylo1 heir purpose is to 1 iplify and 


expedite the steps which must be taken in the tria 
courts, and also to revise the jurisdiction of the in 
ferior courts, pursuant to a Constitutional Amendment 
ratified by the electors at the November election. Ih 
addition to this, rules of practice in Superior Ci 
have been extensively revised and certain amendm 
in the Appellate Court Rules have also been made 
“An effort to expedite the finality of 
in criminal cases resulted in a Constitutional 
ment shortening the time of finality of a District Court 
of Appeal judgment in that sort of case from thirty 





days to fifteen days, and limiting the time within whi 
the Supreme Court might grant a hearing after a Dis 
trict Court of Appeal decision to fifteen days afte: 
the judgment becomes final, instead of thirty days 
he amendments to the rules last referred to wer 
responsive to these Constitutional changes 

“The Council has also been engaged in the pre 
iration for publication of its second report to the execu 
tive and legislative departments of the State 

“The secretarial work of the Council is divide 
into two branches, the responsibility of arranging f 


1¢ 
issignment of Judges to assist in courts other than 


their own falling upon the ex-officio Secretary—tl 
appointed Clerk of the Supreme Court—while the re 
search work and compilation of statistics, as well as tl 
preparation of reports, is under the direction of Hor 
Harry A. Hollzer, Judge of the Superi 
Los Angeles County and a member of the Judicia 


oo 





Council, and temporarily assigned as Resear Secre 
tary of the Council. Judge Hollzer will ibt be 
very closely occupied during the next few months 

connection with recommended legislation 1 will, I 


thinl P ¢ - . - . 2 
think, have a very interesting progress report 


to make 
when the legislative session shall have been terminated 
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ransmission of insanity, idiocy, ir 


DEPARTMENT OF CURRENT LEGISLATION 








By Josepn P. 


a E ha seen more than once that the 
Wy publi elfare may call upon the best 
citize1 for their lives It would be 

range if it could not call upon those who already 
p the strengtl the State for these lesser sacri- 
es, often not felt to be such by those concerned, 
order to prevent our being swamped with in- 


mpetence.” S iid Mr. Justice Holmes in the 
inion of the Supreme Court of the United States 
istaining the sterilization statute in Virginia.’ 
Vith the whole Bench of the Supreme Court except 
Mr. Justice Butler approving the opinion, after 
stening to vigorous argument, and with the Su- 
eme Court of Virginia unanimously sustaining 
e act in the de mn from which the appeal was 
taken,? the constitutional door is open to the legis- 
tures through hich to pass similar statutes. 
Similar laws already on the books are now clearly 
thin the pale of the fundamental law. 


The legislature has two objects in view in pas- 
g sterilization statutes under the police power; 


rst, to prevent the bringing into the world of chil- 
lren who will probably be themselves defective and 
herefore a burden upon society, and second, to im- 
prove the condition of the particular patient. The 
‘ond object is et iged from two points of view: 
irst, that his physical and mental health may be 
mproved, and secondly that if rendered sterile the 
nterest of the community that he should not have 
hildren to whom his defects will probably be 
transmitted, will be safeguarded, even though he be 
llowed freed 8 If he be sterilized in fact, the 
public interest will be protected as fully as though 
e were sterilized in practice by being confined in 
public instituti 
The Virginia statute approved by the Supreme 
ourt of the United States and of the State, de- 
lared in its preamble that the health of the indi- 
idual would be lvanced by the operation, that 
versons in institutions may be discharged after the 
peration, whence it follows that their personal 
lvantage is considered. As 


to the public interest, 
he legislature erted that human experience 
wws “that heredity plays an important part in the 

f ij nbecility, epilepsy, 
nd crime,” and therefore persons apt to transmit 





uch defects should be prevented from having chil- 
lren, either by being kept in an institution, or by 
terilization. Consequently, any person in an insti- 
tution may be sterilized on the petition of the super- 
tendent of the institution to his board of directors, 
nd after hearing by the board. The inmate must 
ceive notice of the hearing, and a copy must be 
rved on his legal guardian; if he have none, then 
pplication must be made for the appointment of a 
uardian by the irt of the district in which the 
stitution is situat Notice must also be given 
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to any living parent known to the superintendent. 
Opportunity for hearing before the administrative 
tribunal is afforded. If the board finds that the in- 
mate is “insane, idiotic, imbecile, feeble-minded, or 
epileptic and by the laws of heredity is the probable 
potential parent of socially inadequate offspring like- 
wise afflicted,” the board may order the perform- 
ance of an operation, if the welfare of the inmate 
and of society “will be promoted by such steriliza- 
tion.” The inmate, his guardian or next friend may 
appeal to the circuit court of the locality in which 
the institution is situated, which, after hearing in 
which the record and other legal evidence is con- 
sidered, may affirm, revise and reverse the order of 
the board. An appeal may be taken to the Supreme 
Court. 

Thus the questions were presented whether the 
sterilization is permissible without the consent of 
the inmate or his guardian or parent; whether the 
act could be limited to inmates of an institution, 
and whether the procedure before an administrative 
court with an appeal to the law courts would be due 
process of law. The Supreme Court made short 
work of the first point: “It is better for all the 
world, if instead of waiting to execute degenerate 
offspring for crime, or to let them starve for their 
imbecility, society can prevent those who are mani- 
festly unfit from continuing their kind. The prin- 
ciple that sustains compulsory vaccination is broad 
enough to cover cutting the Fallopian tubes. (Cit- 
ing Jacobson v. Massachusetts, 197 U.S. 11).”* The 
Virginia Court had previously held that the opera- 
tion was “for the good of the individual and so- 
ciety,” and imposed only such restriction on the 
freedom of an individual as was necessary for the 
common good. 

Whether it was reasonable classification to 
limit the operation of the statute to inmates of in- 
stitutions was debated vigorously before the Su- 
preme Court and the Virginia Court. It was argued 
that the class of feeble-minded persons was not 
limited to those within an institution, but also in- 
cluded many without, whose children would be 
equally likely to inherit their defects. The Vir- 
ginia Court called attention to the purpose of the 
legislature to promote, not only the interests of 
society, but also the interests of the individual. If 
it be admitted that the public interest is served by 
the prevention of procreation by certain classes of 
feeble-minded, as the ultimate basis for the police 
power, then it is clear that the inmates of an insti- 
tution committed as within the classes included in 
the act, will obtain a privilege, if instead of being 
sterilized by confinement, they are sterilized by op- 
eration and allowed to resume a more normal life 
without the walls. Thus, the fact of confinement 
puts them in a separate class, and it is to the benefit 
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both of themselves and of the state that they be 
put in a condition where they can be liberated to 
support themselves, and thus relieve the state of 
the burden of caring for them. The Supreme Court 
of the United States made very little of the objec- 
tion in respect to classification. It considered that 
by operating on persons within the institution and 
returning them to the world, place would be made 
in the institutions for the admission of others, and 
so the rule would tend to be universalized. That 
persons not indigent who would not be committed 
to an institution but would be cared for privately, 
would not come within the scope of the law, was 
not considered a fatal objection. 

To the objection that the procedure laid down 
was not due process of law the Supreme Court 
answered: “There can be no doubt that so far as 
procedure is concerned the rights of the patient are 
most carefully considered, and as every step in this 
case was taken in scrupulous compliance with the 
statute and after months of observation, there is no 
doubt that in that respect the plaintiff in error has 
had due process of law.” The Virginia court held 
that the hearing before the board with the appeal 
to the courts, since it was on notice with opportun- 
ity for hearing, fully met the requirements of due 
process of law. As a result of these decisions, 
therefore, it was evident that the 14th Amendment 
of the Constitution of the United States, does not 
stand in the way of a sterilization act limited to the 
inmates of institutions, carried out after a hearing 
before an administrative tribunal, whether a special 
tribunal or the board of directors of the institution 
in which the person is confined, if an opportunity 
for appearance be given, and the operation can be 
performed if it seem best to the board and the 
courts, without the consent of the individual 
affected, or of his guardian or next of kin. 

In 1928, Mississippi, Chapter 22, passed an act 
practically the same as that of Virginia. Indiana 
in 1927, by Chapter 241, and Utah in 1925, by Chap- 
ter 82, had already adopted a similar act, adopting 
as an administrative board the board of the insti- 
tution affected. A different administrative plan 
creating a state board as the administrative court 
has been widely approved in the northwest. North 
Dakota, Chapter 263, Laws of 1927, is the most 
recent state board act, replacing earlier legislation.* 
The state central board is composed of three physi- 
cians and surgeons appointed by the state board of 
administration on recommendation of the state 
medical board, who pass on reports made by the 
heads of the state institutions, including the peni- 
tentiary, hospital for the insane, training school and 
hospital for the feeble-minded. Provisions similar 
to those in Virginia, for notice and hearing and for 
appeal to the courts are contained in the North Da- 
kota statute. Idaho, Chapter 194, Laws of 1925, 
and Oregon Chapter 194, Laws of 1923, set up state 
boards of eugenics composed of superintendents of 
state institutions, including the state penitentiary. 
If after the hearing before the board the person con- 
cerned or his guardian or next of kin consents in 
writing to the operation, it is at once performed; if 
not, then an opportunity is given to appeal to the 
courts. Montana®.also creates a state board of 
eugenics, but differs from Idaho and Oregon as to 
its composition. The Montana legislature in place 
of giving the power to decide on cases of steriliza- 





tion to the administrative officers of the institutions 
acting as a board, puts its reliance on the medical 
profession, selecting as board members, the chief 
physician of each custodial institution, the presi- 
dent of the state medical association, a woman 
member named by the state association, and the 
secretary of the state board of health as chairman 
The procedure throughout depends on the physician 


rather than the administrator as in Oregon and 
Idaho. The chief physician of the institution 
reconimends the operation to the state board, so 
that the decision in all stages is in the hands of 
physicians and not custodial administrators. Mon- 


tana allows an appeal from the board to the courts 
Delaware adopts another form of administration in 
Chapter 62 of the Laws of 1923. The board in 
charge of an institution applies to the state board 
of charities which appoints one physician and one 
alienist who together with the superintendent of 
the institution, examine the inmate indicated. On 
their unanimous recommendation and with the con- 
sent of the state board, the board of directors of the 
institution may have the operation performed, after 
notice to the wife, parent, or guardian of the patient 
or the person with whom the patient has last lived. 
In all these cases it is possible for the operation to 
be performed without the consent of the patient or 
of his guardian or next of kin, though provision is 
carefully made for court action, if the consent is 
withheld. Either then the consent must be given 
by the patient, his guardian or next of kin, or it 
must be given by the court acting in the interest of 
the community. The administrative board is there 
fore closely checked and the possibility of arbitrary 
action prevented. 

Another method of approach originating in 
California’ was followed in 1928 by the legislature 
of Alberta in Canada. Chapter 27 of the Laws of 
that year applies only to inmates of mental hos 
pitals and creates a provincial board named in the 
act, whose sucessors shall be appointed by the Lieu 
tenant Governor in council. The Alberta Legisla 
ture relies on the judgment of the medical profes- 
sion, as it appoints three doctors for the board and 
requires that at least two of their successors shall 
be medical practitioners, nominated, one by the 
Senate of the University, and one by the College of 
Physicians. Before the discharge of an inmate the 
board examines him and may recommend his dis- 
charge if the danger of procreation be eliminated 
The inmate cannot be obliged to submit to the op- 
eration, but if he or his next of kin on his behalf 
do not consent, he may be held in the institution 
Consequently, therefore, the choice to the inmate is 
between the prevention of procreation by confine 
ment or its prevention by operation, followed by 
liberation. 

Minnesota, Chapter 154, Laws of 1925, also a 
consent law, allows the operation on inmates of 
state institutions with the written consent of the 
spouse or next of kin by order of the state board 
of control after consultation with the superintendent 
of the institution, a reputable physician, and a psy- 
chologist. In many cases the decision of the board 
of guardians will, however, be final since they are 
authorized to give consent as guardian of the per- 
son in any case in which no spouse or near relative 
can be found. 

The statutes reviewed apply only to inmates of 
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titutions, but some cases the law is made 
ad enough to cover any person having the heri- 
ble mental defects specified. South Dakota by 
pter 164 of the Laws of 1925, brings within the 
risdiction of its state commission any person in 


state The commission consists of the super- 
tendent of the state home for feeble-minded, one 
ver, and one tor appointed by the Governor, 


| as it may appoint a psychologist, the profes- 
ns having expert knowledge are well represented. 
ay on its motion examine any person in 
state, and if it decides that he should not be 
lren because of his mental con- 

yn, it shall tl inform the county board of 
nity which, after giving notice and holding a 
ring, may com! the person to the state home 
action, as an inmate under the general law. Tf 
s satisfied that the operation has been performed 
a private physician or by the county physician 
h the consent of the patient, of his guardian or 
xt of kin, the patient is not committed. Thus 
s system rever the California, Alberta plan. 
ere the patient gets out of the institution by 


| Ls? 
ywed to have « 


lergoing the operation; here by doing so he 
apes being confined in the first place. This 
itute was an amendment of a former law limiting 
: operation to inmates of institutions after notice 


1 hearing by the state commission with the usual 
peal to the courts 

Michigan, No. 285, Public Acts of 1923, also 
plies to any pers in the state afflicted by the 


ecified mental defects. Michigan does not set up 
administrative tribunal but allows the operation 
ly on the order of a court of competent jurisdic- 


1. Application may be made by specified rela- 
es of the defective, by the public officers having 
irge of the patient or in control of the state in- 
tution in which is confined, or any other per- 
whom the judge determines to be a proper 
rson to make such application. Notice to the de- 
tive and his next of kin is provided for. A guardian 
litem must be inted to make sure that the 
itient will be protected even against his relatives. 
e court may, and must if the defective, a relative 
the guardian m requires it, select a jury of 
x freeholders to sit on the case. The technical 
le of the case is provided for through requiring 
e examination of the defective by three physicians 
pointed by and reporting to the court. The opin- 
1 of the court is further limited by requiring it 
find that the defective will probably have chil- 


n who will themselves have an inherited tendency 
mental defectiveness, and furthermore, that he 
not be able t ire for his children who will 
bably become public charges. The Michigan 


rislature is very cautious for it only permits the 
eration on order of the court with the consent of 
irent or guardian of the defective, and further- 
re, allows the defective the right to appeal from 
order, even with all these precautions taken 
Maine, by Chapter 208 of the Laws of 1925, 
rmits operatior s any person in the state hav- 
certain defects th the consent of his parent 
guardian, after the operation has been approved 
a board consisting of two medical practitioners, 
ich finds the operation necessary to prevent the 
ypagation of mental deficiency or to help the 
ntal or physical condition of the patient. Unless 








the board finds the person incapable of consent, his 
consent is necessary to the operation. 

Sterilization legislation is based on the assump- 
tion that certain mental defects are hereditary, and 
on the assumption that the operation in certain 
cases will be for the advantage of the patient. It 
is on the first assumption that is based the reason- 
ing of both legislature and court, and though chal- 
lenged® it is evidently accepted as true in the minds 
of the legislators and judges. The beliefs of the 
Supreme Court and of the Court of Virginia have 
appeared already, and in the same vein the Supreme 
Court of Michigan says: “biological science has 
definitely decided that feeble-mindedness is heredi- 
tary.”*® The justice writing the opinion adds to this 
biological truth a social consideration that no one 
has a right “to beget children with an inherited 
tendency to crime, feeble-mindedness, idiocy, or im- 
becility,” hence it is evident that the limited Mich 
igan statute is within the police power. The court, 
however, divided 5-3, and the dissenting judges 
scathingly denounced the biological assumption 
upon which the decision was grounded. Only hesi 
tatingly did Justice Clark concur specially to sus- 
tain the act, so that it is evident that the certainty 
which inspires the judicial authorities at Washing- 
ton and in Richmond does not prevail at Lansing.’® 
The latest judicial opinion indicates that the prairie 
states share the belief of Justice Holmes. Unani- 
mously the Supreme Court of Kansas agrees that 
“the race may insure its own perpetuation and such 
progeny [defective and feeble-minded] may be pre- 
vented in the interest of the higher general wel- 
fare.”"* It is well, however, for lawmakers to take 
Justice Holmes’ hint that “the declaration of the 
legislature” is one of the bases of his decision that 
he could not say as a matter of law that there were 
no constitutional grounds for the Virginia act, and 
to supply in a preamble or in the body of the law, a 
profession of faith in the principle of heredity. 

Thus the police power extends to the control 
of these heritable tendencies, but the lawmakers 
have discovered that it is not a simple matter to 
establish a legal standard by which individual cases 
shall be judged. Fortunately for the life of the 
statutes, the courts have recognized this difficulty 
and have permitted the legislatures to set up as a 
basis for action by court or administrative board 
that they shall find that the individual to be steril- 
ized “by the laws of heredity is the probable po- 
tential parent of socially inadequate off-spring 
likewise afflicted.”** The state commission may act 
if it deems it “improper or inadmissible to allow 
the individual to procreate,” and the county board in 
South Dakota need only believe that his children 
would have a tendency to feeble-mindedness, idiocy, 
or imbecility. In Michigan the court must find 
“that children procreated by the said adjudged de- 
fective will have an inherited tendency to mental 
defectiveness,” Section 7-b, and it was because of 
his doubt as to whether the court would be able to 
establish this fact that Judge Clark only reluctantly 
concurred in sustaining the law. The defect of a 
clear standard, however, is safeguarded by the care- 
ful machinery which is set up in most cases to pro- 
vide for a careful examination of the particular per- 
son and by the provision in many statutes requiring 
the consent of the individual, or if he is incom- 
petent, of his guardian, or parent, or next of kin, 
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before the operation is performed. Even in Cali 
fornia where the statute does not require such 
consent, it is in practice always obtained, although 
here as in Alberta a certain suasion is implied in 
the power of the board to refuse to give his freedom 
to an individual who will not consent to the opera 
tion. 

A difficult question of classification was finally 
settled in favor of the legislative contention by the 
Supreme Court. Judging from experience a steril- 
ization statute is most practical if it is limited to 
the inmates of institutions. They have already 
been committed and therefore their mental condi- 
tion has been judicially determined. They have 
been under close observation in the institution, so 
that both the legislative and administrative officials 
of the state have passed upon their condition. They 
are wards of the state and an expense to it, so that 
there is a clear inducement to the legislature to 
take measures to relieve the burden, if it can, and 
furthermore, there would be probably such an ob- 
jection to applying the rule of sterilization through 
out the non-institutionalized population that legis- 
lation would be difficult if not impossible to pass 
The early statutes applying to the inmates of insti- 
tutions, however, did not run the gauntlet of the 
courts. They aroused deep judicial indignation as 
attempting to set up a class of poor persons unable 
to take care of their children within the class of 
mental degenerates The most famous of the 
earlier decisions is Smith v. The Board.** Even if 
the purpose of the law be admitted as righteous 
says the court, the intended “artificial improvement 
of society” will not be accomplished by it, since only 
a few of the unfortunates who are in a position to 
pass on their defects to the next generation will be 
affected. Furthermore, persons within the institu- 
tions are less likely to have children than the people 
outside, so if the legislature has in view the benefit 
of society, it has chosen the wrong group to steril- 
ize. If it approves the law suggested, adds the 
court, a legislative majority would have a wide field 
in which to exercise its arbitrary determination as 
to what persons, even what races, were desirable in 
the community, and might go far in their plans for 
“a theoretical betterment of society.” This opinion 
was followed in Haynes v. Lapeer and its in 
fluence still appears in Smith v. Wayne Probate 
Judge, where the court held it was without the 
power of the legislature to limit the act to persons 
who would not be able to support and care for their 
children. Poverty as a basis for classification is not 
constitutional. The New Jersey case, caused the 
friends of sterilization statutes to take a new tack 
They argue that it is not only for the benefit of 
society by reducing the number of defective chil 
dren that the act is passed, but it is also in the in 
terest of the inmate both to improve his health, 
and to make it possible for him to be set free with- 
out danger of having children, while if he is not 
operated on, the public interest will require him to 
remain confined. The Virginia Supreme Court 
gave weight to this opinion, though it seems likel\ 
that the wheel of time had turned far enough for 
it to have refused to follow the New Jersey judges 
on general principles, since it dismisses that case 
with little ceremony. The Supreme Court confirms 
the Virginia Court with a few sentences in which 


] + 


V critical of the objection. It is probable 
therefore, that the opinion in the Smith case ne¢ 


it is decided 
not be seriously considered by other than Nev 
Jersey legislatures, or if it is considered, it woul 
appear possible to avoid it by arguing the benefit 
to the health of the individual and the acquisitio: 
of his liberty, as reasons for putting inmates of i 
stitutions in a separate class. 

Important is the development of the procedut 
in these statutes to bring it within due process 
law. The normal procedure is that of Vir 
which sets up an administrative tribunal, the boat 
of the institution, and then allows judicial revie 
Variations on this procedure have already bee: 
noted, but in all cases there is an opportunity f 
rehearing in the courts at which new evidence ca 
be introduced and which amounts to a new trial 
lhe Michigan act stands at the farthest extreme 
caution, since it requires that the proceeding be i 
itiated in the courts, but it must be noted that tl 
Michigan act, to meet the objection of the court 


the Lapeer case, applies, not to inmates of institu 
tions alone, but to any individual on the request 
of a person specified in the law The Michigar 
court in sustaining the act adverts to the circun 


stance that the rights of the individual are protect: 
throughout by judicial procedure, and that therefor: 
there can be no question as to the due process 

law. The Kansas Supreme Court faced the situa 
tion squarely in sustaining the constitutionality « 
its law,’® which provided for no court review of tl 
action of the board, but required notice and hearii 

before the board. Said the court: The legislatut 
provided a tribunal “eminently competent to de 
with the peculiar interests involved and the pr 
cedure is adapted to the nature « 
They observed also that the validity of the 
could be tested in the courts. The thirty-day peri 
which must elapse between notice & 
would give the inmate reasonable time to institut 


t the subject 


proceedings in the courts by injunction or othe: 
wise to test the constitutionality of the act or tl 
legality of the proceedings in his case.** It is wort 


noting that the Delaware statute contains no pr 
vision for court process and that the Alberta a1 
California plan which depends on consent of tl 
inmate or his next kin, does not requir 
proceeding, as do the compulsory statutes 


The courts will undoubtedly follow the M 
igan court in the Smith case in insisting on the 
exact following of the procedure laid down in tl 
act, and it is undoubtedly safer to provide for <¢ 
roceedings with the possibility of what amount 
to a retrial of the facts found by the board. D 
process would not seem, however, to require 


much circumspection if the judges of the Sunflow 
ly followed. No leg slativ € act < 
take away from an individual his right to apply 
the court to prevent carrying out an order of tl 
board in excess of its jurisdiction, or clear 
trary. But unless an opportunity for tl 
tion of new evidence is given, it will be 
difficult to overturn the decision of the administt 
tive board on its own record. 
Tbe statutes usually follow the Virginia 

in expressly freeing a surgeon who performs t 
operation from civil or criminal liabilit 
Where the consent is also secured, as in Califort 

second barrier is established for th 


State can be safe 
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Floyd Russell Mechem 


LOYD RUSSELL MECHEM, of the Faculty 
F of the Law School of the University of Chicago 

died on December 11, 1928. He had been ill 
for a few days with the prevailing influenza but his 
death was sudden and unexpected. 

By his death the teaching branch of the legal 
profession has lost one of its outstanding figures. 
He was a great teacher. He had a keen interest in 
the discovery and precise formulation of the law: 
he had the desire that this understanding of the 
law should be given to those who worked under 
him; he had the capacity to stimulate the interest 
and hold the attention of his students, and to arouse 
both their respect and their admiration. 

He was great not only as a teacher but as a 
legal scholar and writer. [n a close intimacy of 
25 years a steadily growing understanding of his 
mentality served only to increase one’s admiration 
for his intellectual qualities. 

One of the most marked of his characteristics 
was what may be called, for lack of a better name, 
the legal mind. He thought essentially as a trained 
lawyer thinks. This characteristic was noticeable 
in situations where the problem involved was in one 
of the fields of law which were not peculiarly his 
own. His stripping off of irrelevant considerations, 
his analysis of the essence of the problem thus pre- 
sented, his comparison with other analogous prob- 
lems of law, and the definiteness of his conclusions 
that the rule was so and so, or that the considera- 
tions were so evenly balanced that a hard and fast 
rule was impossible, were the expressions and mani- 
festations of a mind naturally strong and vigorous 
and thoroughly imbued with the discipline of the 
common law. In those fields of law that he had 
made particularly his own, Sales Corporations and 
Agency the fact that first impressed one was the 
great extent of his learning. In all these fields, 
most markedly in the field of Agency, he seemed 
to have a close and immediately available knowl- 
edge of all the case law upon a given question. He 
knew not only the older cases but the modern ones, 
frequently by name, and always in such a way that 
if necessary the particular case could be found al- 
most immediately. If the question was one on 
which there were no decisions, he knew the prob- 
lem, had thought it out, knew the considerations 
and analogies that bore on it, and the implications 
from cases that might indirectly be of value in the 
solution of the question at hand. 

The last great work upon which Mr. Mechem 
embarked was the Restatement of the Law of 
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Agency for the American Law Institute of which 
Mr. William Draper Lewis is the Director. An ap- 
preciation of Mr. Mechem in connection with his 
work in that field is given as follows by Mr. Lewis. 

“The American Law Institute was organized 
in February, 1923, and immediately began to pre- 
pare for work on the Restatement of the Law. In 
June it announced that four Subjects would be un- 
dertaken for Restatement—Agency, Conflict of 
Laws, Contracts, and Torts. 

“For each Subject a responsible head called Re- 
porter was chosen. The future of the Institute and 
its great undertaking hung on the wisdom of the 
selections of these important positions. The choice 
for the position of Reporter in Agency was never 
for a moment in doubt. Floyd R. Mechem for more 
than thirty years had been recognized by the legal 
profession as the outstanding authority in that sub- 
ject. The only doubt about his appointment was 
his own hesitancy, in view of his age, to accept so 
arduous a task. And what a task it is—this extrac- 
tion of an orderly statement of our common law 
from a wilderness of cases! 

“On this task he labored continuously from 
November, 1923, up to his last short illness. It will 
always be a matter of deep regret that he did not 
live to see the completion of the Restatement of 
Agency. He wished greatly to complete the work 
He did do, however, at least two-thirds of the labor 
necessary for its completion and more than one-half 
of the Subject is now published in the form of ten- 
tative drafts. Furthermore, the Restatement of 
Agency will be finished by those who have worked 
with him from the beginning. The new Reporter 
for Agency, Warren A. Seavey, has been his chief 
adviser. Each member of the group working on 
the Subject knows how Mechem would answer every 
doubtful question. Though they may not always 
agree with what they know would have been his 
opinion, the potent force of his legal learning and 
his personality will continue to weigh heavily in 
favor of his legal ideas. Thus when in the course 
of the next three years a final official draft of a 
Restatement of the Law of Agency appears, the In- 
stitute and the legal profession will identify him, 
not merely with the first half of the work, but with 
the entire Restatement.” 

From the emphasis upon these aspects of Mr. 
Mechem’s activities it should not be inferred that 
he was a mere legalist. He knew the law intim- 
ately as a body of rules and principles, but his in- 
terests were by no means confined to these subjects. 
He was a man of broad culture and of literary and 
general knowledge. He was intensely interested 
in the moral nature of the universe, in the problem 
of man’s history and evolution, and even more in 
the problem of his development and possible fu- 
ture. His attitude toward these problems was col- 
ored by his very strong belief in certain ultimate 
truths. Probably he would not himself have used 
the phrase “eternal verities,” but this phrase comes 
measurably near describing what Mechem’s frame 
of mind was with regard to the means by which 
must be sought a solution of the problem of man in 
his relation to the universe. Not over two years 
ago, in a conversation that we had, he said this: 
“The old question in physics used to be whether 
Niagara Falls made any noise in falling before there 
was a human being there to hear it. The answer, 


of course, depends upon what one means by ‘mak 
ing a noise.” The atmospheric vibrations wer 
there. Man’s presence was not necessary for then 
Man could not perceive them until he appeared | : 
they were there long before he did appear. In tl 
same way,” he went on, “may it not be possibl 
that truth and honor and courage and justice ar 
other qualities that mankind inherently recogniz« 
as righteous, are not invented by him? That the 
are eternal, quite aside from man, and that it is on! 
as man progresses and grows spiritually that he 

enabled to discover them. But they are not creat 
by him. They are greater than he is, and som« 
thing with which he must ultimately put himself 


























































accord 

This belief in these fundamentals that under 
lay life had a definite effect upon his attitude towar 
law. He was greatly interested in questions of 
Jurisprudence and in years of thoughtful considera 
tion he had worked out a theory of the underlying 
nature of law. He did not view it as merely 
scheme of rules springing from present social con 
venience and consequently subject in all particular 
to whatever changes social convenience might at 
some other time demand. Such might be so wit! 
the incidental, the non-essential details of the lav 
But it fundamentally rested upon immutable prir 
ciples and although social practices might depart fron 
these principles at any given time and place, an 
although these departures might be for the moment 
the rules of conduct that the courts enforced, the. 
were not in the true sense of the word, as he saw 
the law. Mr. Lewis writes as follows of the wa 
in which Mechem’s attitude in this regard affecte 
his position in certain questions in Agency: 

“His opposition to workmen’s compensatio 
law, and to several of the rules of agency whic! 
he acknowledged were too firmly imbedded in the 
decisions to be disregarded, was based on a belie! 
that the individual was responsible for his faults 
but not for the fault of others. Any exception t 
this principle was, from his point of view, not 
merely unfortunate, it was a denial of truth itself 

Another no less equally marked characteristi 
of Mr. Mechem was his humanness. Of a great 
personal dignity and self-control, he had neverth: 
less a sympathy and understanding of human na 
ture and a geniality and approachableness that e1 
deared him greatly to all who knew him. His sens 
of humor, quiet but very real, his willing recogni 
tion of the right of the other man to | 








his own poin 
of view, his varied interests, made him a delightfu 
companion. During the course of his long career a 
a teacher of law, he came in contact with thou 
sands of students. It is doubtful if any member « 
the teaching profession ever had a greater and mor: 
enduring hold upon the affections of those wit 
whom he so came in contact than did Mr. Meche 
His death was followed by letters irom practiti 
ers all over the country, some of whom had had 
personal contact with Mechem since their gradu: 
tion, in some cases more than thirty years ago, but 
in all the letters there was the same note of tl 
sense of personal loss. So it is with all who kne 
him. He was a man to whom is applicable in 
true connotation the old phrase “a gentleman a1 
a scholar.” 






Harry A. BIGELow. 











\IODERN TRENDS IN CORPORATION FINANCING 


(Continued from page 132) 


market conditions as they are at the mo- 


t, a concern like Marshall Field & Company or 
equally well known concern might possibly 
arketed to the public on a six per cent earning 
or over sixteen times its earnings. 
The fact is, the public is paying an almost 
lievably greater price for enterprises today than 
iid for like enterprises five years ago. Thus, 
years ago A preference common shares of com- 
es earning $3.50 to $4.00 thereon and carrying 
referential dividend of $2.25 per year were sold 
the public at about $22.00 to $25.00 per share, 
that the dividend yield—assuming that a divi- 
1 would be declared of not more than the usual 
servative sixty to sixty-five per cent of the earn- 
—would be about nine to ten per cent on the 
estment of $25.00. Today, however, this same 
ommon share would be sold to the public for 
m $40.00 to even $55.00 or on a dividend yield 
s of as little as four per cent. 
Indeed, there can be little doubt that under the 
of the rapidly mounting earnings of certain 
n, mail order, radio and other enterprises, there 
developed a tendency to market new enterprises 
the public on too high a valuation basis. So 
rked has this tendency become that the Indus- 
il Securities Committee of the Investment Bank- 
Association at the annual meeting of the Asso- 
tion October 17, 1928, took cognizance of it in 
report and said: “We think a word of caution is 
der against the tendency to over-capitalize. In 
s connection we might be pardoned for express- 
the thought that the great competition that has 
sen among houses of issue has caused them to 
too high a price for properties, thus compelling 
r-capitalization.” 
Three Methods of Valuing Enterprises for Purposes 
of Consolidations and Mergers 


Of course, the basis of valuing enterprises for 
purposes of determining division of securities to be 
le among them on entering consolidations or 
rgers is in general the same as in valuing in- 
lividual enterprises for purposes of individual sale 
the public, assets being generally appraised by 
praisers and earnings for the last five years being 
nerally capitalized. However, the technique is 
ewhat different 
There are three methods most generally used, 
h of which I shall discuss very briefly. 
Under the first and second method only one 
irity is issued to the various component com- 
ies, while under the third method several types 
securities are issued 
Under the first method it is decided by agree- 
nt in advance by those entering the merger or 
solidation what proportion of the single type 
irity which is to be divided among them is to 
issued for assets and what proportion for earn- 
This agreed percentage, of course, varies ma- 
ally in different consolidations, but the percent- 
ge to be issued for assets is rarely over forty per 
Thus, it may be agreed that the consolidated 
terprise will issue in all against both assets and 
nings of the combined component companies 
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100,000 shares of common stock, and that of this 
40,000 shares or 40 per cent are to be issued for 
assets and 60,000 shares or 60 per cent against earn- 
ings, each company getting such proportion of the 
40,000 shares allocated to assets as the value of its 
assets bears to the value of the combined assets of 
the consolidated group, and each company getting 
such proportion of the 60,000 shares allocated to 
earnings as the capitalized value of its earnings 
bears to the capitalized value of the earnings of the 
consolidated group. 

Thus, if there are five companies, A, B, C, D, 
and E to be consolidated or merged, and their com- 
bined assets total $6,000,000.00, of which A has %4 
or $2,000,000.00, A wil! get one-third of the 40,000 
shares to be issued for assets, or 13,33314 shares for 
its assets. Again, if the capitalized value of the 
earnings of all the consolidated companies is $10,- 
000,000.00 and the capitalized value of A’s earnings 
is $2,500,000.000 or 25 per cent of the total, then A 
will get for its earnings one-fourth of the 60,000 
shares to be issued against earnings, or 15,000 
shares. In other words, A will get for its assets 
and earnings 28,33314 shares out of the proposed 
combined capitalization of 100,000 shares for all the 
companies. 

The question, of course, arises by what method 
the assets of the various components are valued, 
and on what basis the earnings of the various com- 
panies are capitalized. So far as the assets are 
concerned, these are as a rule valued at sound value, 
i. €., at present cost of reproduction at the place 
where located, less proper depreciation to date of 
appraisal, by some one of the national appraisal! 
companies of the country, thus assuring uniformity 
in valuation. The cost of the assets to the various 
companies and their depreciated value on the books 
are entirely disregarded, these being no indication 
of present values. 

The method of capitalizing the earnings of the 
various component companies, i. e., the period for 
which the earnings are to be capitalized and the 
rate of capitalization to be applied to their respec- 
tive earnings in order to arrive at their capitalized 
value, is not determined by appraisers, but is al- 
most always agreed upon by the interested concerns 
in advance. Frequently the rate of capitalization of 
earnings is uniform for all companies. Sometimes, 
however, by reason of the hazardous or peculiar 
character of some of them, or because their product 
is on the decline or for some other reason, it is 
necessary to apply a different capitalization rate to 
some of the companies from that applied to the 
others. 

Under the second method of valuing assets and 
earnings for purposes of a consolidation or merger, 
as under the first method, only one type of security 
is issued to the component companies for both as- 
sets and earnings. This second method differs from 
the first only in this: that instead of arbitrarily de- 
termining in advance what number of all the shares 
to be issued is to be issued for assets and earnings 
respectively, no segregation is made, and each com- 
pany gets such proportion of the total shares to be 
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issued by the consolidated group as the combined 
value of its assets and its capitalized earnings bears 
to the combined value of the assets and capitalized 
earnings of the consolidated group. Thus, if the 
combined asset value of all the members of the 
consolidated group is $4,000,000.00, their combined 
capitalized annual earning value is $16,000,000.00, 
i. e., $20,000,000.00 in all, and if 500,000 shares of no 
par stock are to be issued by the consolidated group, 
then if corporation A has $1,000,000.00 of assets and 
its capitalized earning value is $3,000,000.00, or 
$4 000,000.00 in all, i. e., one-fifth of the combined 
total of $20,000,000.00, it will get one-fifth of the 
total shares issued by the consolidation, or 100,000 
shares. 

The third plan of valuing assets and earnings 
for consolidation purposes differs from the first two 
in that instead of the consolidated corporation issu- 
ing only one type of security for both assets and 
earnings it issues bonds or preferred stock or both 
for assets, and common shares for earnings. Thus, 
sometimes preferred stock alone is issued for all 
assets and a common stock for earnings, no distinc- 
tion being made between different kinds of assets 
At other times a distinction is drawn between cur- 
rent assets and other assets, bonds being issued for 
current assets, preferred stock for the remaining 
assets and common stock for earnings. 

Where this is done, i. e., where prior securities 
are issued to a corporation entering the consolida- 
tion for its assets, then the fixed charges payable 
on the prior securities so issued to it are deducted 
from its earnings before capitalizing these earnings 
to determine the amount of common stock that the 
company is entitled to. 

Thus, if Company A has One Million Dollars 
of current assets, Two Million Dollars of other as- 
sets and Five Hundred Thousand Dollars of aver- 
age annual earnings, then if One Million Dollars of 
6 per cent bonds is issued against its current assets 
and Two Million Dollars of 7 per cent preferred 
stock against its other assets, there will be deducted 
from its average net earnings of $500,000.00 the in- 
terest and dividends annually payable on the bonds 
and preferred shares so issued to it for assets, i. e., 
$60,000.00 on the bonds and $140,000.00 on the pre- 
ferred stock or a total of $200,000.00, leaving $300,- 
000.00 of annual earnings to be capitalized as a basis 
for determining value of its good will, i. e., the 
amount of common stock Company A is to get. 
Thus, for instance, if it is agreed that all the com- 
panies in the consolidation are to have their earn- 
ings, after deduction of charges on prior securities, 
capitalized on a ten per cent basis, A’s capitalized 
earning value will be $3,000,000.00, and A will get 
such proportion of whatever amount of common 
stock is issued by the consolidated group as $3,000,- 
000.00 bears to the combined capitalization of earn- 
ings of the entire group. 

Under all three methods of valuation above 
mentioned, adjustments should be made in the in- 
come used in capitalizing their earnings for all 
income and losses which will be non-recurrent. The 
reason is that what should be capitalized is not 
income, but the normal operating earnings. Thus, 
if a company made $100,000 on the sale of a plant, 
or $200,000 as a result of a rise in General Motors 
stock purchased in the investment of its surplus, 
or if for income tax or other reasons it paid exces- 
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sive salaries or set up more on its books thar 


reasonable amount for bad debts or for depreciat 

or if it received considerable income from inv: 
ments or suffered some unusual losses such as, 
instance, heavy damage claims arising from acci- 
dents now covered by insurance, adjustments 
should be made in the income for the period being 
capitalized for these non-recurrent items so as 
reflect the probable normal operating earnings of 
the company. 

Thus, for instance, if a company throughout t! 
period for which its earnings are being capitaliz 
had a lease at $20,000 per year on a Million Dolla: 
plant, for which it ought to have paid $60,000 rent 
annually, and this lease has only four years mo 
to run, there should be deducted from the averag 
annual earnings of the company before they are cay 
italized the rental saving effected of $40,000 as 
non-recurrent saving. On the other hand, as tl 
favorable lease has four more years to run, the value 
of this lease for this four vear period, that 
value of the annual $40,000 saving for four years 
should be included in the company’s assets like am 
other asset. 

The above are just a few examples of the ad 
justments for non-recurrent profits or losses whicl 
should be made in order to reflect normal operating 
profits before capitalizing earnings. Many adjust- 
ments are often also required in assets, particular] 
as a result of the adjustment in earnings 
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Are Consolidations Heading Toward Government 

Ownership or Government Regulation? 

This whole problem of mergers and consolida 
tions is a most fascinating one. The ever-increasing 
number and size of the industrial combinations b: 
ing projected raises the question as to where they 
are going to lead us. Are we heading toward Gi 
ernment ownership, or is the idea of individual 
ownership of private property, of individual ini- 
tiative and of the right of the individual to the pur- 
suit of happiness so deeply rooted in our America 
consciousness and in our American philosophy that 
it is not likely to be abandoned? Or, if Government 
ownership is not to come, are we going to contro 
the gigantic combinations that are in the making 
through Government regulation? a word, will 
the Supreme Court of the United ites extend 
them the doctrine which it enunciated in Munn vs 
Illinois in 1876 when it said: “When the owner 
of property devotes it to a use in which the public 
has an interest, he in effect grants to the public a: 
interest in such use, and must, to the extent of tha 
interest, submit to be controlled by the public, for 
the common good, as long as he maintains the use.” 
Or will the new gigantic corporations make G 
ernment regulation unnecessary by recognizing tl! 
obligation to the community which their very power 
imposes, by sharing their profits and advantages 
with the public and their employees, and by esta! 
lishing standards of service and business ethics 
superior to those of today as those of today 
to those of fifty years ago? . 
The Ward Food Products Corporation—The Magna 

Charta of Big Business 

Personally, I have such faith in the sound ju 
ment and practical idealism of the American 
ness man that I feel confident that the latter 
take place Already the largest ind 
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power to set aside out of the surplus or net profits of the 
corporation such sums as to it may seem proper to be used for 
the advancement of the right of every child to be born well, 
to reach school age well and to grow to maturity physically 
and mentally fit for American citizenship, and generally for 
the advancement of the health and welfare of the American 
people.” 





Here is an epochal pronouncement of a new 
ideal of business, a new ethical concept of the real 
purposes of large-scale operations. Perhaps this 
charter is the far visioned forerunner of a new era 
in business—perhaps it will be the Great Charter, 
the Magna Charta, of Big Business of the future. 
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and in Acting Attorney General Donovan's opinion, the De- 
partment of Commerce ceased on July 9, 1926, to exercise the 
authority which it had theretofore exercised to determine as 
to each station what frequency (wavelength), amount of power 
and hours of operation should be assigned in the license. 

“The period of chaos, popularly known as the ‘breakdown 
of the law’ ensued, in which nearly 200 additional broadcast- 
ing stations crowded their way into the already over-congested 
channels, existing stations increased their power, and ‘jumped 
their waves,’ a ‘gentleman’s agreement’ with Canada was dis- 


regarded, and radio reception generally was spoiled or greatly 
+} 


impaireé for the entire country. It was during this period 
that the Tribune Company in Chicago brought its suit to re 
strain a wave jumper’ from interfering with it, and as a basis 


for its claim, asserted a property right in the 
of appropriation. This claim was upheld by Chancellor Francis 
S. Wilson, Circuit Court of Cook County, who rendered 
a written opinion recognizing the claim of priority as against 
another broadcasting station, but at the same time making it 
clear that he was not upholding any such right as against the 
power of Congress to regulate interstate commerce, when and 
if it should exercise it. A Special Committee on _— Leg- 
islation made an interim report to the American Bar Associa- 
tion (Journal, Dec., 1926) in which Judge Wilson’s reasoning 
approved, but going a step further and suggesting that 
a property right be recognized to the extent of providing for 
compensation in any law to be passed for stations which 
should be eliminated from the field. 

‘After the enactment of the Radio Act of 1927 (approved 
February 23, 1927), no litigation of any importance took place 
until September, 1928, because of the fact that prior to the 
summer of newly established Federal Radio Com- 
mission took no steps to reduce the existing excessive number 
of broadcasting stations. One reason for this was an attempt 
by the Commission to accommodate all the existing stations 
in their reallocation which was made effective in June, 1927; 
this allocation, however, did not eliminate interference, and 
reception conditions were so bad in the winter of 1927-28 that 
it became manifest that a severe reduction in the number of 
stations broadcasting simultaneously would have to be made. 

“In the summer of 164 stations were summoned be- 
fore the Commission in connection with their pending applica- 
for renewal of license, in an effort by the Commission 
to determine after hearings whether any of them should be 
licensed for further operation. As a result of the hearings, 
some stations were totally eliminated and others were severely 
curtailed in power. Two Chicago stations, the power of which 
was reduced in each case from 500 watts to 100 watts, insti- 
tuted suit in the Federal District Court in Chicago to restrain 
the United States Attorney, the members of the Federal Radio 
Commission and the local Radio Supervisor of the Department 
of Commerce from enforcing the Act and from enforcing what 
was described as the ‘order’ of the Commission. A third sta- 
tion, the application for renewal of which was denied out- 
right, openly announced that it was going to broadcast with- 
out a license, and suit was brought by the Attorney General of 
the United States to restrain the station from such operation. 
All three of these cases are pending before Judge James H. 
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Wilkerson, of the Federal Court, the same judge who rendered 
the decision in United States v. Zenith Radio Corp., supra. 
The three cases are Clinton R. White (Station WCRW) \v 
Johnson, U. S. Attorney, et al; Emil Denemark, Inc. (Station 
WEDC) v. Johnson, U. S. Attorney, et al., and United States 
v. American Bond & Mortgage Company, et al. (Station WOK- 
WMBB), Nos. 8566, 8675 and 8704. Arguments have been 
heard and briefs filed on motions for temporary injuction in 
all three cases. In the first two cases Judge Wilkerson de 
nied the motions made in behalf of the two stations, and de 
livered a brief opinion. In the American Bond & Mortgag« 
Company case, the Commission’s motion for temporary in- 
junction is still pending. His decision in the White case has 
een appealed to the Court of Appeals for the Seventh Cir- 
cuit. 

“Because of the fact that these cases are pending, this 
Committee will confine its comments to a statement of the 
questions involved. In all three cases the Radio Act of 1927 
is assailed as unconstitutional on the ground that it consti- 
tutes a taking of private property for public use without just 
compensation, and a taking of private property without due 
process of law; that the standard provided by the Act, namely, 
that of ‘public interest, convenience or necessity’ is too vague 
and indefinite; and that broadcasting is not interstate com- 
merce and therefore not subject to the regulation attempted 
by Congress (see Whitehurst v. Grimes, D. C, E. D., Ky., 
1927, 21 Fed. (2d) 787.) In all three cases the decisions of the 
Commission are assailed as having been made without due 
process of law, without evidence to support them, and for 
other reasons. The Government is taking the position that 
the Act is valid: that the decisions of the Commission cannot 
be attacked collaterally since the Act of 1927 (Sec. 16) pro- 
vides for an appeal to the Court of Appeals of the District 
of Columbia; and that even if the decisions can be so attacked 
collaterally, they are valid and based upon proper evidence. 
Incidental to the questions raised, of course, is the validity 
of the waiver of any claim of property right required by the 
joint resolution of Congress of December 7, 1926, and of a 
similar but more restricted waiver required by the Act of 
1927. 

“Four cases are now pending on appeal from decisions of 
the Federal Radio Commission to the Court of Appeals of 
the District of Columbia. Only one of them has been arguea 
before that Court: the General Electric Company v. Federal 
Radio Commission, Nos. 4870 and 4880. The People of the 
State of New York through its Attorney General is also ap- 
pealing from the same decision, No. 4871. In this case also 
the question of property right has been raised and is before 
the Court, both with respect to the correctness of the Com- 
mission’s decision and the validity of the Act. The Commis- 
sion has made the contention that the validity of the Act 
could not be questioned in the proceeding, but the court in- 
dicated in the course of oral argument that it considered that 
it had power to pass on the question. Many important ques- 
tions as to the construction of the statute with respect to 
procedure on appeal are raised by the Commission’s motions to 
dismiss. On the merits the case involves the validity of rules 
and regulations of the Commission, of the proper construction 
of the provisions governing the holding of hearings, the rights 
of a licensee for renewal of license, and incidental questions 
on the procedure now being followed by the Commission. Per- 
haps the most serious question is the validity of the regulation 
of the Commission known as General Order No. 40, which 
was the basis for the new allocation of broadcasting stations 
announced on September 11, 1928, effective November 11, 1928 
[his order was intended both to provide a sound engineering 
basis for the allocation of stations so as to avoid interference, 
and to comply with the requirements of the amendment en- 
acted by Congress on March 28, 1928, requiring an equal al 
location of broadcasting facilities (station licenses, frequen 
cies, power, and hours of operation) among the five Zones, 
and within each Zone to the States equitably in proportion 
to population. 

“Another of the appeals pending is in behalf of a broad- 
casting station in a case where the Commission refused an 
application for renewal of license. The other two cases have 
to do with refusals by the Commission to grant permits to 
construct new stations to operate in the high frequency or 
shortwave band, in transoceanic communication. An interest- 
ing question will be raised in these cases as to the extent to 













which the phrase ‘public interest, convenience, or necessity 
stitutes public utility standards and burdens, and as to wh 
the fact that, with due regard to international considera 
there are no channels left for the United States in a ce 
field, the Commission may refuse an applicant even t 
there is no binding treaty confining any country to a part 
number of channels. 

“It is apparent that the phrase ‘public interest, conver 


i licial inte: 


and necessity’ will require a great deal of 





tion. Under the Radio Act of 1927, it must be applied t 

and very difficult kinds of radio stations, including am 
experimental, television, picture and facsimile transmi 
ship and airplane stations, beacon and compass stati 

point-to-point communicatoin both transoceanic and intra 
tinental. There are other more specialized uses of radio 
need not be mentioned. To some of these classes of st 


the phrase ‘public interest, convenience and necessity’ is 
cult of application, if it is to be considered purely fron 
point of view of its origin and public utility statutes 
federal Radio Commission is faced with the problem not 
of how wide a band of frequencies it shall assign to 
service, but which of the many applicants in each band 
be licensed. Two very different interpretations of the stan 
are being urged upon the Commission(1) that the phras 
given an interpretation as closely analogous as possible 
public utility meaning, and (2) that it be given an inter; 
tion whereby the limited number of radio channels wou! 
preferentially assigned to uses which cannot be duplicat 
existing means of communication such as wireless, wh 
the uses be public or private in nature. Even with regar 
broadcasting stations, there are different schools of 1 
and there seems to be an increasing desire that a m 
at least of public utility obligation and responsibility be 
posed on broadcasting licenses. 

“The Committee believes that it would not be withi 
province to attempt to make any recommendations or ex] 
approval or disapproval of any position taken upon the 
tions covered under this heading, since directly or indir 
the questions are pending either in the courts or befor¢ 
Commission for decision. The Committee has, however 
that a knowledge of the nature of these questions is nec« 
to an understanding of the rest of the matters on w 
makes this report.” 





Under the head of “Questions Involving Le; 
lative Policy,” the Committee states that “the m 


important question before Congress is that of 
character of the licensing authority and the 
of its power.” The committee does not at this 
attempt to express any views as to whether 


regulation of radio communication should be lod; 


in the first instance in a single authority, suc 
the Secretary of Commerce, or in a tribunal suc 
the Federal Radio Commission. But it does ex; 
the view that the licensing authority, whatever 
character, should be put on a permanent basi 
soon as possible. Another important question 
cussed under this heading is that of unifying 
regulatory control over communications unde: 
authority, but no definite position is taken. Th« 
port next considers the much discussed provisix 
the law, as amended in 1928, requiring the Com: 
sion to provide equal broadcasting service, bot 
transmission and reception, to the people of al 
zones, by the method of an equal distributi 
each zone, so far as possible, of broadca 
licenses, frequencies, power and hours of opera 
and, within each zone, to the States in prop: 
to population. As to this it says in part 
“From what was stated, however, in the discussi 

open sessions of the Committee, it is apparent that th 
ment, although not perhaps in strict accordance with 
engineering principles, has had its advantages in furn 
the occasion for, and imposing the duty on, the Comm 
to make a new and more equitable distribution of the 
tions, and at the same time to reduce the interference 
was ruining reception in many parts of the country 
Committee believes that as a general principle, Congress s 
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ETTERS OF INTEREST TO THE PROFESSION 


Executive Committee of American Bar Association and Three Miami Hosts 





Thomas W Wilmington, N. C.; Charles A. Boston, New York; Ralph A. Van Orsdel, Omaha; Judge Paul D 
Barnes, Miami; Juds Freeland, Miami; Judge A. J. Rose, Miami; John H. Voorhees, Treasurer, Sioux Falls, 
S. D.; Gurney | Jewlin, President, Los Angeles; William P. MacCracken, Jr., Secretary, Washington, D. C.; Prov- 
nce M. Pogue nati; Bruce W. Sanborn, St. Paul; Frank Pace, Little Rock; J. Weston Allen, Boston; Edward 
\. Armstror . ton, N. J.; James F. Ailshie, Coeur d’Alene, Idaho; Guy A. Thompson, St. Louis. 


Advertising by Lawyers conditions, inevitable. For the lawyer, by advertising, to 
secure clients who would otherwise go to some other law- 
; yer, is of no benefit to the public, and may be very detri- 

In the Februa number of the Journal Mr. Harrison  jpental. 
Hewitt raises the estion why a professional man may not What is said in regard to advertising does not apply to 
advertise while « isiness man may. The answer to ¢o- operative arrangements in connection with the publica- 
this question is ver mple, but it depends upon an under- tion of directories where the object is really information 
standing of thi f e between a business and a pro- and not solicitation. The appeal, however, made by many 
fession, and it is t ack of this understanding, not simply solicitors is that publication of a lawyer's name in a cer- 
among the public at ge, but in the legal profession itself, tain place will increase his business. This is solicitation, 
which is the cau ull the difficulty in regard to the and solicitation in all professions is recognized as unpro- 
natter of advertis ng fessional. 

The fundamenta listinction be tween a business and Until the foregoing distinction between a business and 
2 profession is this The primary object of a business 4a profession is universally recognized, the question of ad- 
s to make mone} primary object of a profession is to vertising will always be a troublesome one. 
ender service t is perfectly true that the professional The matter is still further complicated by the fact that 
man may make 1 , and a business man may render many lawyers are engaged in various lines of business, and 
service, but this does not affect the question of the respec- that it is extraordinarily difficult to separate their business 
tive objects of ss and of a profession. : from their professional activities. A layman may properly 

The object of ness being to make money for the engage in the business of collecting bills, abstracting rec- 
ersons engage that business, any expenditure for ords, or managing estates, and he may properly advertise 
advertising is justified which tends to increase the profits his activities in such capacities. When a lawyer engages 
9f the advertiser. In the case of a profession, advertising in the same kind of business it seems to him that he has 
may increase tl rofit of the individual, but such adver- an equal right to advertise. In fact a movement has been 
tising adds nothing to the value nf the service rendered by made by lawyers to restrict advertising by trust companies 
the profession the contrary, advertising by an in- because lawyers in competition with such trust companies 
lividual lawyer ins f increasing the service rendered are not allowed to advertise. As the business activities in 
yy the profession, merely enables the advertiser to benefit at whch a lawyer engages are often more profitable than his 
the expense of a fel lawyer. Advertising does not in- professional labors, any restriction on the advertising of 
rease the demand for the services of lawyers in general, his business, as distinguished from his profession, becomes 

merely induces go to the lawyer who advertises a very serious matter. A logical solution of the problem 

instead of to the lawyer who does not advertise. For the might be to permit a lawyer to advertise any business 
business man, by advertising, to take away business from which he chooses to carry on, but not to advertise himself 
is competitor is not merely profitable, but, under existing in that connection as a lawyer. Whether such solution 
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A Deeper Reason Against Advertising 


Editor, AMERICAN BAR 
I have read the 
on “Advertising by 
(1929) Journal. vil would not extend beyond tl 
lhe reason adv ed again 1 lawyer ising nutside of the State of Washingt 
that it “does not « t t istance to try the men charged 
sion,” would not sat I 
Mr. Hewitt, because 
word and usually me 
Nor does the rea 
to me. If it is proper t ivertise at all, the possibilit 
its abuse should not warrant 1 yr ition, <plained hin 
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(Continued from page 174) 
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: Edward F. Colladay, Paul E. Lesh, members of the Association for théir 

“s Colorado Joseph A. Burkhart, Charles H. Bates, interest and cooperation in the Asso- 
William E. Dyre, Roger J. W hiteford, ciation’s work and welfare. 

Lucien H. Vandoren, and Daniel W. At the Thursday afternoon session, 


O’ Donoghue. 


Legislative Meeting of Denver Bar Judge Thomas H. Darby of Cincin- 











tu The Legislative Meeting of the Den- nati, presented the report of the Com- 

afte er Bar Association, held on January mittee on Criminal Code, stating that 
prov : ne ; : three measures had been introduced ; 

proved to be an interesting event. : rs 

lu President Henry Wokott Toll, being North Carolina into the General Assembly to carry out 
the e originator of the American Legisla- the recommendations of the Committee 

ators’ Association and also z »mbe (1) A revision of the code of criminal 

"the Colorado State Se ms 5 eae Date for North Carolina Bar Meeting procedure; (2) An _ habitual criminal 

e happy idea of having & anectio _ At a recent meeting of the Executive act, including only certain specified 

od te discussing of p Rage tem Bee Committee of the North Carolina Bar felonies; and, (3) A proposed consti- 
m<¢ ogram at the bealenine of i. Hg Association, it was decided to hold the tutional amendment, permitting prose- | 

1 of the General Aneaniiie ss" next annual meeting of the association cytion upon information as well as by 



































































































Lieutenant Governor George M. Cor- ly gig py a me tengo I he | Pod o a. he sl 
tt first told of the general problems Newlin. of Ios Angeles. mms ~. mittee on Criminal Code and the rec- 
nfronting the assembly, mentioning in on Ameri *3 > ioe President o! ommendation of the Committee on Judi- 
ticular the state finance measures, A d gee - _ bar ssociation, will cial Administration and Lega! Reform 
e proposal for a constitutional conven. ~~ the principal address. relative thereto were adopted, and the 
tion, a proposed automobile code, and H. M. Lonpon, Secretary. Association declared itself in favor of a 
— ther important measures. Following the immediate passage of the bills. 
"Bota Governor Corlett, Representative War- Hon. Thomas Francis Howe of Chi- 
ees M. Bleecker discussed in some de- O} . cago, Chairman of the Committee pon 
eo the state’s revenue situation and 110 Professional Ethics and Grievances of 
eee t perennial problem of getting the the American Bar Association, addressed 
‘hat ecessary quart of cream from the avail- . ’ : 3 the Association on the subject, “Shall 
™ * pint of milk Representative Rich Mid-Winter Meeting of Ohio Bar Collection Attorneys Be Bonded? A | 
oll Dillon then outlined the various pro- The Mid-Winter Meeting of the Ohio rising vote of thanks was extended to iF 
tn sals for increasing the revenue of State Bar Association at Cleveland ex- Mr. Howe for his address. rH 
Jes state, mentioning particular the ceeded all records for attendance, enter- Hon. Daniel W. Iddings of Dayton, i 
in for a state income tax and the tainment, and work accomplished. It Chairman of the Committee on Avia- ' 
ggestion of a general sales tax. — was called to order in the Convention tion, submitted a proposed bill to be 
f the President Toll made a number of in- Hall of the Hotel Cleveland, Cleveland, introduced into the General Assembly 
radio omg Bees or reage ts. A Year-Book Qhio, at 10 o'clock Thursday morning regulating the operation of air craft, 
ipeti Hes F pveemecagy tie _ been com- by President John A. Elden of Cleve- which bill followed in general the one 
I ted, it seems, and this will contain jand. Invocation was delivered by already introduced in the General As- 
tates an entertaining history of the Denver Robert E. Vincent, President of West- sembly, with the exception of adminis- 
night Bar by Edward Ring, Esq. All of the ern Reserve University. Addresses of trative features, the proposed bill cre- 
é association's committees are active, the welcome were made by Hon. Carl F. ating a state bureau of aeronautics ad- 
at RO gislative and judiciar y committees each Shuler, Law Director, on behalf of the ministered by a director of aeronautics, 
atiol eting every week, and the associa- city of Cleveland, in the absence of appointed by the governor. The report 
com- n’s monthly publication, “Dicta,” has City Manager William Hopkins, because of the Committee and the recommenda- 
4: received 150 subscriptions from lawyers of illness, and by Vice-President Harri- tion of the Committee on Judicial, Ad- 
saat ng outside of Denver son B. McGraw, for the Cleveland Bar ministration and Legal Reform relative 
ninor So that, all things nsidered, we can Association, in the absence of President thereto were adopted. 
. real — FSPOre chat all is well Maurice Bernon, who was also detained Hon. William H. Thomas of Cleve- 
a 1 the Denver Bar by illness. Response to the addresses land, Past Chancellor of Delta Theta 
, Jo \. SAMPSON of welcome was made on behalf of the Phi, presided as toastmaster at the 
visi Association by Hon. William G. Pickrel Thursday evening Gridiron dinner, 
inion : : ? of Dayton, a member of the Executive which was addressed by Hon. Gurney 
pe Dist. of Columbia Committee of the State Association. Newlin of Los Angeles, California, 
rds Ba mars eR Sa ; President of the American Bar Asso- 
oe Mr. L. B. Fauver of Elyria submitted 1 talk “The Art 
aatel the report of the Executive Committee, ciation, in a — hip.” oa . 
enses The Bar Association of the District Outlining the meetings held in various of Legal Draftsmanship.’ 
P : - en of : : Hon. George B. Harris of Cleveland, 
id f of Columbia gave a dinner in honor of Cities of the State, referring to the de- 
— ; age: eae ae Chairman, presided at the Conference of 
se Gurney E. Newlin, President of the velopment and popularity of the official B Association Delegates, following 
American Bar Association, at the New ™agazine, The Ohio Bar, and present- he di on Hon oom M. Beck. Con- 
1eves Willard Hotel on Saturday, January img the budget for the ensuing year, the song oT eee » Hae prs” rd 
ell be 26th. Major Julius I. Peyser, President Which, despite markedly increased de- a ae tor G . f the United 
od agar Peds: iene s mands, is balanced. mer Solicitor General of the Unite 
the District of Columbia Bar Asso- \ ; i States, delivered the address of the even- 
‘Th ciation, presided. Commissioner Dough- Mr. John C. Shea of Dayton, Chair- ing, on the subject, “Law Studies and 
. erty delivered the address of welcome. man of the Committee on American Law Sports in Queen Elizabeth's 
h tl laniel W. O’Donohue spoke on be- Law Institute, outlined work accom- Time a * which he described the life 
pal — of the District Bar Association, plished in restatement of the law, and ot the law student in Gray’s Inn, with 
=a ter which the principal speech of the stated that as soon as funds are avail- particular reference to the great revels 
ry evening was given by e... Newlin. able for printing, the Committee has as- o¢ the students of Gray’s Inn at the 
e There were about four hundred lawyers surance of the services of Dean M. L. Christmas Season of 1594-5. 
-n resent. The Committee in charge of Ferson of the Cincinnati Law School, At the Friday morning session Hon. : 
oe the dinner consisted of Jesse C Adkins, and deans of other colleges of law in fp J. Marshall of Toledo, presented the 2 
hairman, Frederick S Tyler, Secre- preparing Ohio annotations to the re- report of the Committee on Corporation yg 
voc tary, J. Miller Ken; s I. Peyser, statement of the law of contracts. Re- Law, outlining briefly the amendments is 
Act I Prescott Gatley | mm s V. Imlay: port adopted. submitted to the General Assembly for } 
ssib chard E. Wellford, Henry I. Quinn, President John A. Elden in his ad- enactment into law, and urged the sup- 
, pe = H Bell Stanton C. Peelle, dress outlined the work which has been port of the Association of all of the 
act Levi Cooke, Frank J. Hogan, John and is —— done by committees and_ special committees investigating partic- 
ewis Smith, Frederic D. McKenney, expressed appreciation to them and the ular matters referred to them, such as 
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Criminal Code, Insurance Law, Probate 
Code Revision, and others. Adopted. 
Mr. Ben B. Wickham of Cleveland. 
presented the matter of the bill pend 
ing in the General Assembly providing 
for six additional common pleas judges 
in Cuyahoga county, and moved that the 
Ohio State Bar Association endorse 
and recommend the passage of this 
bill, which motion, being amended to 
include the endorsing of bills provid- 
ing for additional judges in all coun- 
ties where recommended by local Bar 


Associations, was carried by standing 
vote. , : 
Former Judge Walter A. Ryan of 


Cincinnati, presented a resolution that 
it be the sense of the Association that 
the Judges of the Courts of Appeals 
of the State be requested to wear robes 
while on the bench, which resolution 
was adopted. 

The principal address of the Friday 
morning session was delivered by Hon. 
Joseph Webb of San Francisco, Calif., 
President of the California State Bar 
Association, who addressed the Asso- 
ciation upon “The Integrated Bar 
Movement,” describing in detail the 
legislation under which the Bar of Cali- 
fornia has been incorporated, and detail- 
ing results of its first eighteen months 
of operation. 

At the meeting of the Judicial Section 
Friday afternoon Judge Robert H. Day 
of the Supreme Court of Ohio, Chair- 


man of the Section, presided. Hon. 
Frederick Evan Crane of New York 


City, Judge of the Court of Appeals of 
the State of New York, addressed the 
session wpon the subject, “Judge and 





Jury,” defending vigorously the present 
system of judge and jury, but urging the 
greatest care in the selection of jurors. 

At the Friday afternoon session of the 
Association, Hon. Newton D. Baker of 
Cleveland, presented the report of the 
Committee on Unification of the Bar, 
outlining the research which had been 
made covering the organization of the 
bar in states of this country and in 
foreign countries, stating briefly the 
arguments of the proponents and oppo- 
nents of the integrated bar, and request- 
ing all members to see to it that this 
matter was brought up for discussion 
and consideration by both individuals 
and Bar Associations and the results of 
their conclusions given to this Com- 
mittee for its guidance. 

Judge Robert S. Marx of Cincinnati, 
presented the report of the Automotive 
Licensing Committee, and with it the 
proposed bill recommended for passage 
by the Committee, which report was 
adopted. 

The proposed bill provides, among 
other things, for the licensing of all 
operators of automobiles, except road 
machinery or farm implements tempo- 
rarily upon highways, that no license 
shall be issued to a person under 16 
years, and no chauffeur’s license under 
18 years, nor to any habitual drunkard 
or user of narcotics, insane person, idiot 
or imbecile. nor to anyone suffering 
from such physical or mental disease as 
to prevent him from exercising reason- 
able contro! over a motor vehicle; that 
applicants be examined as to physical 
and mental qualifications; that the De- 
partment keep a record of suspensions 





and revocations and the reasons there- 
for; that all accidents shall be reported 
to the Department; that licenses shal! 
be revoked for conviction of certain 
specified crimes, and for certain speci- 
fied improper operation; and that negli- 
gence of a minor under 18 years licensed 
upon application signed by the parent 
or guardian, shall be imputed to the 
person signing said application, who 
shall be jointly liable with the operator 

Mr. Robert Guinther of Akron, pre- 
sented the report of the Committee to 
confer with the Ohio Bankers’ Associa- 
tion, who stated the negotiations had 
been carried on with a committee rep- 
resenting the bankers by the Committee 
of this Association, and that the two 
Committees had agreed upon a state- 
ment of activities in which the banks 
and trust companies should not engage, 
and certain matters to which the lawyers 
agreed as governing their conduct, and 
that each Committee was to recommend 
to its Association and to its members 
that this statement be observed by their 
respective members. The report of the 
Committee was tabled after discussion. 

Hon. Paul Howland of Cleveland, was 
introduced by President Elden and pre- 
sided as toastmaster of the Midwinter 
Meeting banquet, which was held Fri- 
day evening at the Hotel Winton. In 
the absence of Former Judge Maurice 
Bernon, President of the Cleveland Bar 
Association, because of illness, the 
greetings of the Cleveland Bar Asso- 
ciation were extended by Hon. Harri- 
son B. McGraw, Vice-President. 

Hon. Carrington T. Marshall, Chief 
Justice of the Supreme Court, addressed 
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401 East Ohio Street Since 1864 Chicago, Illinois 
i 
Association uj subject, “A addresses and reports of committees, the Self-Government of the Bar.” Legis- 
of Optimism Harve I completely filled the two days’ session. lation will also be sought as a result of 
rrison of Little R Arkansas, de \ very noted speaker from outside the this report. 
red one of the wittiest after dinne State was in attendance, the Honorable In the afternoon of December 29th 
eches ever del e this As- Frederick F. Faville, Justice of the the following officers were elected for 
stion, taking “The lowa Supreme Court, of Des Moines, the ensuing year: Hon. John H. Kane, 
ker.” lowa, who made the principal address Bartlesville, President: Mont F. High- 
At the Saturday session Mr. the subject, “The New Civilization ley, Oklahoma City, Secretary; L. D 
sncis Kavanaugh veland, read and the Lawyer.” This address was Threlkeld, Oklahoma City, Treasurer. 
aper on the “Scintilla ile in Ohio given at 8:15 p. m. Friday, the 28th, One Vice-President for each of the 
cating specific abrogati of th it the Skirvin Hotel. Judge Faville Thirty-one Judicial Districts, was elected 
o rule and the adopt the Fed harmed his audience which completely also, together with the General Coun- 
1 rule At this sai session Mr. filled the large hall at the Skirvin. cil and Executive Committee. 
ney Weitz of Clevel ad a paper Hotel. After this address, a reception At 7:00 p. m. on December 29th, at 
“Bankruptcv Pract Miss Ire was held in honor of Judge Faville, and the Skirvin Hotel, the annual Banquet 
ngesser of Clevelat Assistant Dis- the Judges of the Supreme Court, Crim- was held, at which four hundred mem- 
t Attorney, spoke jeral Prac nal Court of Appeals, and the State bers and their wives were present. 
’. Mr. Earl C. SI f Columbus Judiciary of Oklahoma. Afterward dancing was enjoyed by all 
st Assistant Attor General of During the convention, interesting those present at the banquet. 
», read a paper o1 ns of the papers were read by Judge Harve L. Mont F. Highley, Secretary. 
torney General’s Off and Hon. Melton, of Eufaula, Oklahoma, whos« . . 
J. Lentz of Col Soonteag = subject was, “The Judicial Council.” At 
convention spects 9:30 a. m. on Saturday, the 29th, Hon. 
sent-Day Russia.’ Horace H. Hagan, of Tulsa, Oklahoma, Vermont 
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Annual Meeting of Oklahoma State 


Bar Association 


he Twenty-second ial meeting 
the Oklahoma Stat Bar Associa- 
was held in Oklahoma City, Okla- 
1a, on December 28th and 29th, 1928, 
e three hundred ers of the 
ciation being in att 


bers 


were kept 


IIness, due to 


3 


rs 


ance. Many 


account 


of influ- 
excellent progra nsisting of 
f Association 


by members 


“_ 


delivered an address, “James Madison, 

Father of the Constitution,” and later 

n the same day, an address, “A Chal- 

lenge to the Bar,” was delivered by 

Hon. Edgar S. Vaught, United States 

District Judge of the Western District 
Oklahoma. 

Hon. George S. Ramsey, Chairman 
of the Committee, reported on “A Sim- 
plified Method of Appellate Procedure,” 
and proper resolutions were passed pro- 
viding that legislation should be sought 
regarding appellate procedure. One 
other very important committee report 
that of Hon. B. B. Blakeney, of 
Oklahoma City, who, as Chairman of 
he Committee, reported on “An Act for 


was 





Annual Meeting of Vermont Bar 
Association 

The fifty-first annual meeting of the 
Vermont Bar Association was held in 
the Assembly Hall of the National Life 
Insurance Company at Montpelier on 
January 9 and 10, 1929. The President, 
George M. Hogan of St. Albans, pre- 
sided and the meetings were well at- 
tended and very successful. The Presi- 
dent’s address on “The Strangled Judge” 
was a brilliant and exhaustive treatment 
of the subject of comment on the evi- 
dence by the court in jury cases. Hor- 
ace H. Powers, counsel for the Central 
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Vermont Railroad, gave an interesting 
address on railroad litigation in Ver- 
mont. 

Dean Robert M. Hutchins of Yale 
Law School, gave an address Wednes- 
day evening on “Legal Education and 
the Public.” This address was given 
in the Hall of the House of Represen 
tatives and was well I 
bers of the incoming Legislatur« 

On Thursday afternoon, Prof Thomas 
Reed Powell of Harvard Law School 
gave an address on “The Constitution 
and Common Sense,” which was listened 
to with great interest. The annual bar 
quet was a great success, bein 
tended by over 125 of the members and 
their wives. Sherman L. Whipple 
Boston, spoke very entertaining] 
the character of the bar today as « 
pared with former years. Justice Moul 
ton of the Supreme Court, and Superior 
Judge Buttles made brief remarks 

The following officers were elected 
President, Homer L. Skeels, Ludlow 
Vice-Presidents, B. L. Stafford of Rut 
land, Fred E. Gleason of Montpelier, and 
Horace H. Powers of St. Albans; Se 
retary, Harrison J. Conant, Montpelier 
Treasurer, Webster |! Miller, Mont 
pelier; Member of Board of Managers 
Hunt, Montpelier 

H. T. Conant. Secretar 


attended by men 


F 


INning 1) 


George L. 





Miscellaneous 





At its annual meeting 
sar Association of San Francisco electe 
the following officers: Maurice E. Har 
rison, President; Senior Vice-Presid 
M. C. Sloss; Junior Vice-Pres 
Randolph V. Whiting; Governors (tw 
year term), F. M. McAuliffe, Georg: 
J. Presley, Fred L. Berry and John T. 


Piggott. 





Approval of the legislative bill 
posing a self-governing bar association 
for Texas was voted by the Dallas Bar 


Association. The action of the Associ 
tion, in the form of a resolution, ca 
ries the urgent request that Dallas Dis- 
trict Senator and Representatives 
the Legislature use their best effo 
toward enactment of the bill Hart 
P, Lawther, who drew the bill after its 
recommendation by the Texas Bar As 
sociation, explained its provisions t 
the Dallas Association membershij 
which was augmented by members of 
the Dallas Junior Bar Association and 
members of the Dallas delegation in 
the Legislature. Mr. Lawther described 
an “all-inclusive, self-governing bar” and 
outlined the necessity for the enactment 
of the bill. 

At the annual meeting of the Winne- 
bago County Bar Association, which 
was held at the Court House at Rock- 
ford, Illinois, on Monday, January 14, 
1929, the following officers were elected 
for the present year: President, B. A 
Knight; Vice-President, David D. Mad- 
den; Secretary, John R. Snively, and 
Treasurer, Eldred E. Fell. The new 
President is the father of State’s Attor- 
ney William D. Knight, who is Presi- 
dent of the Illinois States Attorneys 
Association this year. Mr. Snively and 
Mr. Fell were re-elected. 

John R. Snively, Secretary 


The Calhoun County, Michigan, Bar 
Association at its recent annual meet- 
ing elected the following officers: 


Howard W. Cavanagh, President; Hor- 
ace Meacham, Secretary and Treasurer; 
Craig Miller, Vice-President; William 
Kearney, James Mackey and Mrs. Meta 
Wooden, Trustees. 

At the recent annual meeting and 
election of officers of the Rock Island 
County (Ill.) Bar Association, Albert 
Huber was elected President, Albert M. 
Crampton, Vice-President, and Ray lI. 
Klingbiel, Secretary and Treasurer. 

Willard E. Van Horne, Sr., of East 
Chicago, was elected President of the 
Lake County (Ind.) Bar Association 
at the regular monthly meeting of that 
Association recently held. Other ofh- 
cers elected were: Oscar Haney, Ham- 
mond, Vice-President; Frank Keenan, 
of East Chicago, Secretary, and Emil 
Bauer, of Hammond, Treasurer. 

The Chenango County (N. Y.) Bar 
Association, at its annual meeting in 
January, elected the following officers 
of the Association: Edward H. O’Con- 
nor, of Sherburne, President; Arthur 
W. Morse, of New Berlin, Vice-Presi- 
dent; Glenn F. Carter, of Norwich, Sec- 
retary, and Joseph M. Forsythe, of Nor- 
wich, Treasurer. 

The following were chosen officers of 
the Southwest (Kan.) Bar Association 
at a recent meeting of the Association 
Jay T. Botts, of Coldwater, President; 
Fred Evans, Vice-President. 

Wiley C. Hill, Jr., was chosen Presi 
lent of the Montgomery, Ala., Bar As 
sociation at its annual meeting January 
5th. L. A. Sanderson was chosen Vice- 
President, and Henry N. Hughes was 
re-elected Secretary-Treasurer for the 
seventeenth time. Following are the 
new members of the Executive Com 
mittee: John P. Knox, Jr., Chairman 
Lomax Crum, and John L. Goodwyn 

At the semi-annual meeting of the 
Polk County (Minn.) Bar Association 
held in January, the following new 
officers were named: John Vig, of Foss- 
ton, President, and W. E. Rowe, of 
Crookston, Vice-President. Lucius Mil 
ler and W. P. Murphy were re-elected 


Secretary and Treasurer, respectively 

N. O. Varnum, of Hudson, was 
chosen President of the St. Croix and 
Pierce County (Wis.) Bar Association 
at the annual meeting and banquet of 
that Association on January 7th. Other 
officers chosen were: W. G. Haddow, 
of Ellsworth, Vice-President; and 
George Oakes, of New Richmond (re- 
elected) Secretary-Treasurer 

The Douglas County (Wis.) Bar 
Association, at its recent annual meet- 
ing, elected the following officers: L. R. 
McPherson, President; Carl H. Daley, 
Vice-President; Oscar S. Johnson, Sec- 
retary-Treasurer. 

At a special meeting of the Houston 
(Tex.) Bar Association, L. F. Mont- 
gomery was chosen President; Wayne 
Lawler, Treasurer, and Walter F. 
Woodul, Secretary. 

The Otter Tail County (Minn.) Bar 
Association held its annual meeting and 








Wanted Job—Harvard University 
Law School, graduates in class of 
1930. Wishes to be associated with 
first class legal firm. Dishman, Tins- 
ley and Dishman, Barbourville, Ky 











banquet on January 7th and elected th 








following officers President, Rogs 
Dell; Vice-President, Cyrus Field; Se 
retary and Treasurer William | 
Berghuis. 

At the adjourned annual meeting 
the Franklin Cour N. ¥ Bar Ass 
ciation recently held, the following 
ficers were elected for the ensuing yea 


President, Judge F. H 





Bryant; \ 


President, Hon. George J. Moore; Sex 


retary, William St. Ma 


Treasurer 


Ralph R. Levy. 
The Peoria (Ill.) Bar Association, a 








its recent annual meeting, elected E. V 
Champion, President. Robert P. Jac 
was named first Vice-President: Georg 
A. Shurtleff, Second Vice-President 
and E. L. Cove, Secretary-Treasurer 

The following new officers were elect- 
ed at the annual meeting of the Allen 
County (Ohio) Bar Association he! 
in December Walter ackson, Pres 
dent; Ernest M. Botk V ice-Presi 
dent; J. J. Weadock, Jr., Secretary 
Elmer Welty, Treas H. E. Garling 
H. D. Grindle, Emmitt |] Everett 
Clarence H. Klinger Neal Lora, Mel 
vin C. Light, member f the Exe 
tive Committee. 

The annual banquet the St. Fra 
cois County (M sar Ass ition wa 
held in December and t lowing off 
cers were elected for tl ensuing year 
3enj. H. Marbur President; W. A 
Brookshire, Vice Pre nt J ay lor 
Smith, Secretary, and J. S iy, Treas 
urer,. 

Forney Johnst n wa lected Pres 
dent of the B 2 A] Bar As 
sociation at the annual meeting th: 

OLD LAW BOOKS 
~e. | WANTED 
VW) 
Noe Prompt Cash for 
ACTS anp LAWS 
ESTABLISHED 896 f all States 
Send List or Catalog of Books 
you have for Disposal t 
Cc. Ss. HOOK 
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BUYERS OF 


Industrial Plants and Equipment 

Railroads and Railroad Equipment 

Iron and Steel in all of its _— 
Estimates, Appraisals or Advice cheerfully 
furnished without obligation 


BRIGGS & TURIVAS, Inc. 
Blue Island, (Chicago), Ill. 











Unknown and Missing 
Heirs — Searched For 


An international organization serving 
Lawyers and working along ethical! lines in 
the search for heirs and legatees in mat- 
ters intestate, testate or contested; also 
owners of dormant bank accounts, trust 
balances that have terminated, etc. 

We advance all expenses and handle 
cases on contingent basis 

Lawyers and others cooperating with us 
in behalf of heirs found receive adequate 
compensation. 

Booklet re our services and activities 
sent to Lawyers on request Legal rep- 
resentatives listed for emergency service. 

W. C. COX & COMPANY 
Federal Reserve Bank Bidg.. CHICAGO 
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Heretofore ‘it has been pos- 
sible to keep text statements of 
the law up-to-date only by a 
complete recompilation or the 
issuance of separate supple- 
mental volumes. 

That day has passed so far as 
Ruling Case Law is concerned, 
for the New R. C. L. Permanent 
Supplement keeps the set con- 
tinuously up-to-date and elim- 
inates the necessity of publish- 
ing additional separate supple- 
mental volumes. 

This is made possible through 
the plan of issuing yearly cumu- 
supplements 


lative pamphlet 


A Long Life for R. C. L. 
Assured 


which fit into a pocket inside the 
back cover and thus become an 
integral part of the book itself. 

It is the same pocket supple- 
ment device that has been so suc- 
cessfully employed in McKin- 
ney’s Consolidated Laws of 
New York, the New U. S. Code 
Annotated, Uniform Laws An- 
notated, Vernon’s Texas Statutes 
and the New Co-op U. S. 
Digest. 

The great convenience of hav- 
ing all supplemental material in 
a single book is at once evident. 
Furthermore a long life is thus 


assured for Ruling Case Law. 


We shall be glad to answer your further in- 
quiries regarding this new feature of R. C. L. 


The Lawyers Co-operative Publishing Co. 


Rochester, N. Y. 


225 Broadway 
New York City 
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WHY NOT 
Be Comfortahie 
when ,9 


IF YOU LIKE TO READ, here is 

a convenience you have long been 

looking for. Now youcan sit back in your fa- 

vorite chair, adjust the Mitchell Lap Table 

to exactly the proper position, and read 

in solid comfort! No eye-strain. No tedious 

holding of the book or magazine, Your 

body muscles are at rest; your energy is 
concentrated on the message before you. 

, One of life’s most pleasant recreations is 

especially made even more pleasant! 


tate 
fhe mitcreli Tavie, DOZENS OF USES 
without eye-strain— Read or breakfast comfortably in bed. 
te eat comfortabiy. Write, figure or draw in your coziest chair 
A blessing to invalids; a distinctive and 
useful gift. Size of pane is, 12x18in. Beauti- 
fully finished; substantially made. Felt bot- 
tom prevents slipping, protects furniture. 
FIVE DAYS’ TRIAL 

Send no money. Try the Mitchell Taole 
for five days in your own home. If not de- 
lighted, return the table; otherwise, send 
us $6.50, and it is yours for a lifetime of 

write and edit ia Service! The coupon is for your conven- 
their cosiest chair, jience. Won't you send it in today? 

eSseee ee ee ee eee Ce we eee ae e= 
Feaitchen Moulding Co., Dept. 2603, Forest Park, my 
Send me, postpaid, a Mitchell Lap Table in L) Mahogany i 
i! ) Walnut Finish, complete with two book clips and de- 

tachable metal supports for bed use. Five days after re- 

§ ceiving it, 1 will either return it or send you $6.50 
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j Name 
(Street 
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Address 


State 


December 2ist. W. H 
Sadler was elected Vice-President and 
F. E. Smyer, Secretary The follow 
ing were named members of the Execu 
tive Committee: John S. Stone, R 
Dupont Thompson, LeRoy Percy, W 
M. Rogers and Sidney P. Smith 


The banquet 
] 


\ssociation held 


annual 


(a. 


State (or States) of 


(b) I am White 0 


NAME.. 
MAILING ADDRESS 


Endorsed by 


for $2.00. 





Bar and Library Association was held 
on December 20th Elected by accla- 
mation as the new board of directors, at 
this meeting, were Thomas H. Malone, 
W. M. Fuqua, Lee Douglas, Elmer 
Davies, Fyke Marmer, Alfred i 
Adams and W. H. Washington. 

Jo E. Gaitskill was chosen Presi- 
dent, Phil Gallery, Vice-President and 
A. Staneart Graham, Secretary-Treas- 
urer of the Crawford County (Kansas) 
Bar Association at annual meeting 
in November. 

At the 
of the 


its 


annual mid-winter 
Fourteenth Judicial 
(lowa) Bar Association, the 
officers were chosen: J. A. 
Pocahontas, President; Dwight 
Carty, of Emmetsburg, Secretary 
The Osage (Okla.) Bar Association, 
at a meeting in December, elected the 
following officers for the coming year 
Clarence Lohman, President; Ed Gross, 
Vice-President; R. A. Barney, Secre 
tary-Treasurer (re-elected). 
Cherokee 


meeting 
District 
following 
Berry, of 


Mc- 


Molyneaux of 
elected President of the Twenty-first 
Judicial District (Iowa) Bar Associa- 
tion at its recent annual banquet and 
business meeting held in Rock Rapids. 

The following were elected officers 
of the Laredo (Tex.) Bar Association 
at its banquet in December: A. C. Ham- 
ilton, President; C. B. Nell, Vice-Presi- 
dent and Chairman of the Executive 
Committee, and Frank Y. Hill, Secre- 
tary-Treasurer. Named on the Execu 
tive Committee were Yale Hicks, S. T 
Phelps, Bismarck Pope and Gordon 
Gibson. 

The Big Spring (Tex.) Bar Associa- 
tion was organized on December 12th 
and the following chosen as officers: 
S. H. Morrison, President; J. B. Little, 
Vice-President, and Perry T. Smith, 
Secretary. Clyde E. Thomas, Garland 
Woodward, J. B. Hill, G. B. Cunning- 
ham, and C. G. Condra were made 
members of the Executive Committee. 

Henry S. Yocum was unanimously 
chosen President of the Union County 
(Ark.) Bar Association at a ‘recent 


Robert was 


APPLICATION FOR MEMBERSHIP 


To The American Bar Association, 
209 S. La Salle St., Chicago, IIl. 
I hereby make application for membership in the Association and certify the following: 
I have been a member in good standing of the Bar of the 


voc. SMCe 


I am a member of the following Associations of the Bar 
Indian 0 


Mongolian O Negro 0 


Check to the order of American Bar Association for $ 


If this application is made between July 1 and September 30, the check should be for $8.00; if between October 
1 and December 31, for $6.00; if between January 1 and March 31, for $4.00, and if between April 1 and June 30 


A member receives the monthly American Bar Association Journal beginni 
and the report of the annual meeting of the 
tion and contains a list of the members. 


Association. This report is a recor 


with the month of his election, 
of the activities of the Associa 
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meeting of that 
officers chosen were as 
Britt, Vice-President 
urer, Wendell Utley; 
Flody Stein. 

At the annual banquet of the Cl 
County (Minn.) Bar Association, he 
in December, the following officers we 
elected: President, N. I. Johnson, Mox 
head; Vice-President, Garfield H. Ru 
tad; Secretary, James H. Garrity; a 
lreasurer, E,. E. Sharp 

The Illinois State’s Attorneys’ Ass 
ciation held its annual meeting in C! 
cago in December, at which the folloy 
ing officers were elected: William 
Knight, Rockford, President; Wirt Her 
rick De-Witt County, H. E. Fulle 
wider, of Sangamon County, and Martin 
E. Peterman, Ogle County, Vice-Presi- 
dents; Byron Mills, Cass County, Seer 
tary and Treasurer 

Officers of the Montgomery (Ohio) 
Bar Association were re-elected by ac- 
clamation at the annual meeting of that 
organization on January 10th. The offi- 
cers are: R. N. Brumbaugh, President; 
George R. Murray, first Vice-President: 
R. R. Cross, Second Vice-President: 
Thomas H. Ford, Treasurer, 
Gross, Secretary. 

A. C. Phelps, of Brush, was chosen 
President of the Northeastern Colorado 
Bar Association, at the recent annual 
meeting of that organization in Sterling 
D. J. VanBradt, of Fort Collins, 
chosen Secretary. 

At the regular quarterly 
the Fifteenth Judicial District 
Bar Association held December 
the following new officers were elected: 
President, Phillip J. Chappuis, of Crow- 
ley; First Vice-President, Walter B. 
Gordy. of Abbeville: Second Vice-Presi- 
dent, Dan DeBaillon of Lafayette; Sec- 
retarv, Ed Meaux, also of Lafayette 
Judge A. S. Mauzey was 
President of the recently organized No- 
lan County (Tex.) Bar Association 

Harry R 


Henry 


Other officers are as follows 
Pon- 


rganization. Ot 
follows: L 

Secretary-Trea 

Sergeant-at-Arn 


and Ralph 


was 


meeting of 
(La.) 


22nd, 


chosen as 


Bondies, Vice-President; James 
Beall, Jr.. Secretary, and Edward 
der, Treasurer. 





. is attached. 























